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DEDICATION
TO PROFESSOR MANUEL SERVIN:
SCHOLAR, TEACHER, FRIEND OF ALL CULTURES
This issue is dedicated to Manuel Servin, who was instrumental in the planning of the Cultural Conflicts Conference.
Dr. Servin came to the University of New Mexico and the
New Mexico Historical Review in 1975, and had served both
for only one academic year before his career was cut tragically short by severe illness. For his part in laying the groundwork for the conference and this issue of the NMHR, and for
his long dedication to Clio and his students, we honor
Dr. Servin.

'.~

INTRODUCTION
NECAHSTEWARTFURMAN
Guest Editor

IN JUNE 1977, the New Mexico Historical Review in conjunction
with the Museum of Albuquerque and the Museum of New Mexico
in Santa Fe sponsored a conference on "Cultural Conflict in New
Mexico: Issues of Public Concern." Funded by a grant from the
New Mexico Humanities Council, this three-day conference
hosted humanities scholars and guest speakers from within New
Mexico and from neighboring borderlands states. Accordingly,
participants and lecturers analyzed the struggle of various
cultural groups to settle problems of land grants and property
rights, to obtain equal educational opportunities for minorities, to
gain equality for women, and for recognition of minorities in state
politics. These presentations also stressed the importance of considering human values in legalistic decisions and the impact of
historic rulings on future generations.
William E. Davis, president of the University of New Mexico,
presided over the introductory session, which dealt with problems
relating to land rights in New Mexico. Mexican-American
spokesman Reies LOpez Tijerina made the first presentation. Currently director of the Alianza Federal de Pueblos Libres, Tijerina
has attempted to gain legal recognition of Spanish land grants and
economic justice for Spanish-speaking people of the Southwest.
According to Tijerina, the Treaty of Guadalupe Hidalgo guaranteed the rights of his people to the land until this right was abrogated by the United 'States Supreme Court on the basis that the
people could hold no title to "common lands," hence this territory
reverted to the United States. After many years and numerous unsuccessful attempts to get the United States to investigate this
0028-6206/78/100-0285$0.90/0
© Regents, University of New Mexico
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claim, in June 1975, Tijerina attempted to force recognition of the
cause of his people through a raid on the federal courthouse in
Tierra Amarilla. His explanation of the circumstances surrounding this incident serves as a prime example of conflict between
cultures, one that seemingly could have been prevented.
The fact that this type of problem is indigenous to the Southwest
was clarified by Manuel P. Servin's analysis of the legal basis for
the establishment of Spanish sovereignty as based upon the symbolic "act of possession." Former editor of the New Mexico
Historical Review, Servin cited numerous examples of the various
rituals used to establish national sovereignty-a practice that is
not totally a relic of the past, but was most recently used in the
frontiers of outer space when the American flag was placed on the
moon, establishing possession in the name of mankind.
Iris Wilson Engstrand, chairman of the department of history at
the University of San Diego, further elaborated on land grant
problems in the Southwest. After establishing the historical background for this problem through an introduction of basic Spanish
land laws and colonization procedures, she compared land grant
methods in California and New Mexico and the changes that occurred during the Mexican and American periods. Professor
Engstrand concluded that language difficulties, fraud, indefinite
boundaries, and differences in title concepts have all contributed
to deep-rooted cultural conflict concerning land ownership.
Another problem of vital concern to minorities is the quest for
equal educational opportunity. With Gerald D. Nash, chairman of
the department of history at the University of New Mexico presiding, Felix D. Almaraz, Jr., provided historical perspective and a
survey of the debate concerning bilingual education in New Mexico. Since 1968, when the Bilingual Education Act was passed,
federal funding for this program has increased and, as Almaraz indicated, so has the controversy surrounding it. He focused upon
several issues in need of public attention, including the segregation
of bilingual education, the need for teacher training, a reconciliation between cultural heritage and American patriotism, and,
finally, the need to dispense with unintelligible educational
jargon. The test of time, according to Almaraz, ultimately will
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determine if bilingual education better prepares the student for the
working world.
Joe S. Sando, specialist in the Cultural Awareness Center at the
University of New Mexico, directed his attention to the plight of
still another minority group in New Mexico public schools-,-the
Pueblo Indians. The largest numbers of Pueblo students, according to Sando, are located in the Grants school district, with its
satellites at Laguna-Acoma; at Bernalillo; and at Zuni, which. is
part of the Gallup-McKinley district. Pueblo students, exposed to
the traditional pedagogy of the American public school system,
have encountered problems due to the differences in native language, value systems, and teachers and educators who are not attuned to the needs of Indian students. Pueblo students are also
placed at a disadvantage through stereotyping of the Indian in
textbooks, films; and television. Sando suggested that these inequities could be rectified through sympathetic administrations,
counseling, more Indian professors at the university level, proper
teacher training, and unbiased texts.
Philip Reno, professor at Navajo Community College, Shiprock,
also dealt with Indian education by providing historical perspective that revealed the genesis of some of the problems it has
encountered. He noted that Indian education which originally reflected social needs was c~rried on by family and clan as well as
by formal tribal institutions, with the University of the Sun at
Teotihuacan representing the highest level. After the imposition of
white culture and the western educational system, which was
directed toward the inculcation of religion and the competitive
individual-gain philosophy of the American, the Indians were
forced to develop a covert educational process to maintain the Indian values. Tracing the changing educational philosophy of the
government toward Indian education, Reno pointed out that the
original aim of the Indian service was total· integration, but this
was altered in the 1930s with the sympathetic administration of
Indian commissioner John Collier. The New Deal for the American Indian, however, ended with World War II, and in 1950,
"termination of federal responsibility" became the government
policy. The 1960s initiated "self-determination without termina-
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tion," and the Indian began to have more of a voice in the educational process through representation on school boards, the
Bureau of Indian Affairs, and the initiation of federal tribal
scholarships for advanced degrees. Reno concluded that the quest
for equal educational opportunity has led Indian youth to a position more or less equivalent with that of the poor white of
American society. The solution, he felt, is yet to come, and may
rest with a return to the Indian philosophy of education, which is
based upon communal good rather than individual aggrandizement.
Concluding discussion on the quest of minority groups for
educational opportunity was Professor Leo M. Romero of the
University of New Mexico School of Law. Romero focused on two
major issues, namely, how the number of minority students in
higher institutions of learning can be increased and how this could
be done without violation of the constitution. Noting that lawsuits
have been levied recently against both medical and law schools,
he traced the source of the problem to attempts made by professional schools to remove vestiges of overt discrimination against
minority admissions by standardized tests, which in reality
favored white middle-class students as subsequently reflected in
minority enrollment statistics. By the 1960s, however, institutions
took steps to change the situation, including the establishment of
the Council on Legal Educational Opportunity and the American
Indian Law Program, to· assist minority students in preparation
for law school. Despite efforts such as these, University of New
Mexico medical school statistics, for example, reflected a national
downtrend for the previous two years. The Bakke case isillustrative of the controversy surrounding minority admissions programs; yet Romero concluded that in his opinion, a "reading of
the Bakke decision does not signal the end of the minority admissions program." Each ethnic group still should be entitled to "fair
access to professional schools."
The next session centered around a theme of historic and contemporary relevance, the struggle of the people in the Southwest
for property rights and self-government. The perspective presented was that of the Indian and Hispanic. With Richard N. Ellis
presiding, Philip S. Deloria of the American Indian Law Center
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discussed the long-standing problem of property of the American
Indian in relation to American jurisprudence. Deloria noted that
the recognition of fundamental Indian rights by the federal
government, the maintenance of tribal consent, self-government,
and partial compensation for land, "represent the highest moral
aspirations of American society," but "they have not been as easy
to implement as to articulate in broad court decisions and policy
statements." Deloria continued by showing how the practice had
fallen short of the ideal and how assumptions of the American
legal system, such as the principle that monetary damages substitute for certain rights, do not solve problems, but instead contribute to cultural conflict. Deloria addressed the question of
whether Indian tribes in the future will, in order to survive, be
allowed to experiment with models of government "which can accommodate traditional .Indian culture" alongside non-Indian
lifestyles.
Donald C. Cutter, professor of history at the University of New
Mexico, further illustrated the historical basis for the controversy
over property rights for Hispanic peoples of the borderlands. He
surveyed the legal rights of minority groups in New Mexico as embodied in the cornerstone of those rights, the Treaty of Guadalupe
Hidalgo. An understanding of the actions and ideas of officials
and citizens in the late nineteenth century, he concluded, will lead
to easier solution of current problems stemming from the past.
Representation of minorities in state politics was the topic of the
session chaired by Michael Weber of the Museum of New Mexico,
Santa Fe. In this vein, Richard N. Ellis provided a historical
perspective of minorities in state politics by analyzing records
which reveal the extent of participation by Hispanics and Indians.
Citizens with Hispanic surnames, he concluded, have been more
active in New Mexico than in surrounding states, but their participation in politics "has not always equalled their percentage of
the population." Furthermore, according to Ellis, the degree of
participation of Hispanics in local and county government varied
in the past according to locale; however, they have been an active
force in the political system of the state since the time of the
American conquest. On the other hand, Ellis revealed that the
American Indian has played a much less significant role in New
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Mexico politics, partly due to his exclusion by federal law. As he
explained, "It. was not until the 1940s that legal action gave the
vote to Indian residents of New Mexico, and as a result, few Indians have been elected to the state legislature."
Delphin J. Lovato of the All Indian Pueblo Council further explained the status of the American Indian in the political structure
of the state by clarifying the conflicts that have existed within that
relationship. Lovato stated that both Spain and Mexico had recognized and respected the boundaries of the Pueblo lands and their
rights to govern themselves as does the Enabling Act of the state of
New Mexico; however, that sovereignty is now being challenged.
The reason for this backlash and the attempts of the state government to obtain jurisdiction over Indian land, according to Lovato,
is to be found in certain vested interests, expansionist ideas, and
even in the misguided attitudes of well-meaning individuals. He
expressed the view that infringement upon Indian rights by the
state government also is due to uninformed though sincere
legislators; therefore, the solution as he presented it was for the Indian community to continue trying to educate its people to use the
legislative process and to discuss problems of land and water
rights with state legislators, thereby gaining recognition of the
unique relationship of the Pueblos to state government.
A major reason for lack of communication and misunderstanding between the Indians of New Mexico and governmental officials has been the Indians' lack of representation in the state's
legislative bodies. As Raymond G. Sanchez, representative for District 15 of the New Mexico state legislature, indicated in his
presentation, only one Indian held a seat in the House of Representatives and one in the Senate at the time of the conference. This
indicated, according to Sanchez, that ,"the responsibility lies with
the Indian nation to involve themselves instate politics." Sanchez's address, dealing with the "Legislative View of State
Politics;" defined those governing bodies as \'a microcosm of the
entire community and the entire state." He maintained that the
"idealism" and "striving" in politics must be continued. As in the
struggle of minorities, according to Sanchez, "A man's reach
should exceed his grasp," because striving is a positive aspect of
cultural conflict. Furthermore, in the legislative process, striving
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leads to the passage of legislation to benefit society as a wholelegislation such as the state Equal Rights Amendment of 1972,
passage of the Bilingual Multi-cultural Act in 1973, and the establishment of the Commission on the Status of Women in 1974.
The final session of the conference dealt with "Women's Search
for Equality." Suzanne de Borhegyi, director of the Museum of
Albuquerque, presided over the session with Necah Stewart Furman, co-director of the conference, providing the historical
perspective on the subject. Contending that the struggle of women
for equality crosses all ethnic lines, Furman traced the status of
women from different minority groups in New Mexico under
Spanish, Mexican, and Anglo cultures, noting that women's rights
under the law suffered a setback with the superimposition of the
Anglo legal system. Although the famous Seneca Falls, New York,
Convention launched the American women's movement in 1848,
western states appear to have been more receptive to equal rights
for women. Furman explained some of the reasons for this and
concluded by using the state of New Mexico as a case study in the
quest for women's rights-a quest that resulted in the passage of
the state Equal Rights Amendment in 1972. Ratification by three
stat~s was still needed for passage of the ERA, but even then, according to Furman, it would be necessary to dispense with stereotyping and sex bias in textbooks, and in effect, to remold the mindset of many Americans in order that women could succeed in their
quest for equality-within New Mexico and elsewhere.
Marjorie Bell Chambers, former president of the American
Association of University Women and president of Colorado
Women's College in Denver, further explained the basis for
women's struggle for equality in her presentation "Women, the
Majority Minority." Chambers launched her talk by pointing out
that "all New Mexico women suffer economic, educational, and
political discrimination despite the Equal Rights Amendment to
the state constitution." The background, according to Chambers,
is to be found in the patriarchal origins of American society.
Although women were no longer confined to the home by the middle of the nineteenth century, national statistics show that concepts of women from that era have not changed, and although the
Equal Pay Act was passed in 1963, women still do not get equal
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pay. Moreover, the gap between men's and women's salaries is increasing because women are still regarded as secondary workers.
In comparison to other minorities, white women, according to
Chambers's statistics, show the lowest rate of unemployment at 7
percent, with Indians at 10.2 percent, Mexicans at 11 percent,
and Blacks at 13 percent.
Chambers pinpointed 1963 as a significant year, initiating what
she interpreted as the second phase of the women's movement. In
1961, President John F. Kennedy established a Committee on the
Status of Women, and it was in 1963 that the committee made its
report. From this came the impetus for commissions at the state
and local level. Even in the international sphere, the United Nations in 1963 publicly acknowledged discrimination of women
around the world; and four years later, the General Assembly
publicly declared itself against such discrimination. Chambers
concluded that women's power in politics, as in economics, is
minimal. Token appointments are made, with statistics reflecting
the secondary position of women in this realm. During the 1922 to
1932 period, the New Mexico legislature boasted 14 women in the
decade following the granting of suffrage; during the 1932 to
1942 decade the count rose to eighteen; and indicative of the need
for the continuing quest for equality was the fact that there were
only four women in the New Mexico legislature at the time Chambers spoke.
The final participant in the session, University of New Mexico
Assistant Professor of History 'Jane Slaughter, further explained
women's quest for equality within the broader movement. Her address, entitled "Myths and Stereotypes of the Women's Movement," considered whether or not the movement was dying, as
some felt, or simply changing character. In this light, she noted
that the rationale for the development of certain myths and misconceptions about the movement have been due to the fact that it
had not been considered in the context of society as a whole. For
example, the movement in the 1890s must be considered in connection with the development of progressivism. Then in the 1920s,
women had received the franchise, yet the movement appeared to
die. As Slaughter explained, this myth developed because the
1920s were not reform years; the emphasis during that period was
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placed on individual solutions to particular problems. The depression decade, according to Slaughter, provided the germ for still
another myth-that women were to blame for the economic plight
of the country-and finally the contention that the women's movement was dying because of the divisiveness within the group itself.
This also generates from common misconceptions, Slaughter
maintained, because the movement has never been a monolithic
phenomenon; rather it has been characterized by different foci.
This in itself, according to the speaker, is not a negative aspect.
Conflict in the movement, like cultural conflict in general,
prevents stagnation and can lead to positive change. Furthermore,
a fundamental unity and agreement still exists to bind one woman
to another in the common quest for equality.
Unfortunately, not all the addresses can be included in this
special issue due to the limitations of space and since some of the
presentations were not readily transformed into publishable form.
It is our sincere wish, however, that those papers included herein
will provide a good sampling of this timely and relevant topic and
in so doing rededicate everyone to the attainment of cultural
harmony.
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CALVIN HORN HISTORICAL SCHOLARSHIP
CONTEST NEWS
THE CALVIN HORN HISTORICAL SCHOLARSHIPS are available to New Mexico eleventh and
twelfth graders who have composed worthy essays concerning some aspect of New Mexico's history. Four one-year full tuition scholarships are awarded each year to any New
Mexico state university.
Winners in the 1978 contest were Jacaleen Davis, a senior at Goddard, Roswell; Ruleen
Lazzell of Albuquerque, attending New Mexico State; Curt Moyer of Albuquerque, attending New Mexico State; and Annabelle M. Oczon of Albuquerque, attending UNM. Winning
essays were "Witchcraft and Superstition of Torrence County" by Davis; "Life on the
Homestead: Memories of Minnie A. Crisp" by Lazzell; "The Frank A. Hubbell Company,
Sheep and Cattle" by Moyer; and "Spanish and Bilingual Newspapers in Territorial New
Mexico" by Oczon. Alternates were Michael Pierce and Joseph Cox, both seniors at Goddard, Roswell.
The 1979 contest will offer the same rewards to winners. All entries should reach the judges
on or before April I, 1979. The following rules apply:
a. Students must be enrolled in an accredited New Mexico public or private high
school in the eleventh or twelfth grades during the school year 1978-1979.
b. Subject matter for the essay is not limited, "xcept that it must pertain to the history
of New Mexico as defined by the NEW MEXICO HISTORICAL REVIEW (see inside
front cover).
c. The essay should not exceed 3,500 words and should conform to the style of the
NEW MEXICO HISTORICAL REVIEW. The essay should also include a bibliography.
d. The essay should reflect the student's own research into original sources and
should expose new information or give a new viewpoint on previously considered subjects. Resource material may include documentary evidence, oral interviews, and
other generally accepted sources of historical data.
e. Entries postmarked no later than April I, 1979, should be sent to Calvin Horn
Historical Scholarship Contest, NEW MEXICO HISTORICAL REVIEW, Mesa Vista
1013, University of New Mexico, Albuquerque, 87131.

f. Entries will be judged by members of the staff and editorial boards of the REVIEW
based on historical scholarship and quality of presentation. Winners will be announced before June I, 1979, and in a subsequent number of the NEW MEXICO
HISTORICAL REVIEW.
g. Scholarships must be used in the academic year following the winner's graduation
from high school.
More information may be obtained by calling the NMHR office, (505) 277-5839.

THE LEGAL BASIS FOR THE ESTABLISHMENT
OF SPANISH COLONIAL SOVEREIGNTY:
THE ACT OF POSSESSION
MANUEL p, SERViN

T HE

LEGAL BASIS for establishment of Spanish colonial sovereignty, the act of possession, addresses the question of Spain's
right to New Mexico and her claim to the New World-as well as
those of other European colonizing powers of the fifteenth, sixteenth, seventeenth, and even the eighteenth centuries-a claim
based upon the right of discovery. This right of discovery, however, does not mean that simply because a representative of one of
the great European imperialistic nations saw or gazed upon a land
previously unknown to Europeans that his monarch acquired sovereignty or legal control over it. The acquisition of territory by
right of discovery meant much more than just finding, seeing, and
expl,oring the area .formerly unknown to European navigators, explorers, or officials. It meant that the discoverer or his lieutenant
was physically on the land, exercised complete control over a portion of the area, and had the intention (the Animus) of acquiring it
for his sovereign. This intention of acquiring sovereignty or
ownership for the monarchy, moreover, had to be proclaimed and
demonstrated by the discoverer in a ceremony which is called the
symbolic act of possession or the symbolic act of sovereignty. Failure to repeat the magic words and perform the correct acts, they
believed, could have dire results.
EARLY SYMBOLIC ACTS IN THE AMERICAS
Although symbolic acts of sovereignty were essential in acquiring newly discovered lands and were performed almost universally by the navigators and explorers, of Po'rtugaL Spain, England
0028-6206/78/1000-0295$0.90/0
© Regents, University of New Mexico

296

NEW MEXICO HISTORICAL REVIEW 53:4 1978

and France, history students are either unaware of their existence,
or, at least, of their nature and ceremony. The reason for this lack
of knowledge can be attributed generally to authors of historical
texts who for unknown reasons have found it suitable to omit mentioning such acts; or if they mentioned them, they neglected
describing or explaining the ceremony. To my knowledge, no
United States history textbook author has ventured to devote even
one paragraph to the ceremony of possession-taking, when in fact
there were numerous examples of these symbolic acts.
Although the Portuguese performed the first acts of sovereignty
in the Age of Discovery, it was the Castilians who executed the
first one in the Americas. The first known act made in the Western
Hemisphere was carried out by the Admiral, Christopher Columbus, as he claimed his discovery at the Island of San Salvador for
the Crown of Castile. In his Historia de Las Indias, Bartolome de
Las Casas, the Apostle of the Indies, describes the act as he tells us
that:

The Admiral took the royal standard, and each of the captains took
one of the Green-crossed banners. . . . Jumping upon the land, the
Admiral and all the members knelt down, gave great thanks to the
Almighty God and Lord who brought them to safety. . . . Then
the Admiral-in front of the two captains, and of Rodrigo de Escobedo, the notary for all the fleet, and of Rodrigo Sanchez de
Segovia, the overseer of it, and of all Christian people who were
with him-jumped on the land and stated that they be his witnesses: how he before all of them was taking, and in fact did take
possession of said island which he named San Salvador for the king
and queen his lords, by making the protestations which are recorded in detail in the testimonies which were written there. I

More impressive Spanish acts were performed by Vasco Nunez
de Balboa in 1513 and by Hernan Cortes in 1535. After illegally
seizing command of the Isthmus of Panama Expedition and crossing to the Pacific coast, Nunez de Balboa "immediately recognized the necessity of legally claiming his astounding discovery
for the kingdom of Castile." After a large cross was erected and a
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Te Deum was recited, he formally took possession of the South Sea
(the Pacific Ocean) as
he entered into the salt water of the ocean, until it reached his
knees, and he began to go back and forth as he said: "Long live the
Most High and Powerful Queen, Don Fernando and Dona Juana
. . . in whose names and in behalf of the royal crown of Castile I
take and seize possession of these seas and lands and coasts and
ports and southern isles, ~ith all their surroundings and kingdoms
and provinces which belong to them or may belong in any manner
whatsoever, or by any reason or title which exists or can exist,
ancient or modern, of past times, present or future, without contradiction whatsoever. And if any other prince or captain, Christian and infidel, of whatever law or sect, or condition, aspires to a
right on these lands and seas, I am ready and equipped to contradict it, and defend it in the name of Kings and Queens of Castile,
present and future, to whom belong this empire and domain of
these Indies, isles, and northern and southern Terra Firma with its
seas, both in the Arctic as well as in the Antarctic and in both parts
of the equinoctial within and without the Tropics of Cancer and
Capricorn. . . ."2

It was a grandiose act.
Not as pageantful as Nunez de Balboa's ceremony, but more
realistic, was Cortes's act in Baja California in 1535. The act of
sovereignty, as recorded by the official notary and only partially
quoted herein, reads as follows:
On the third day of May in the year 1535 of Our Lord, which is
this day and at about noon the Very Illustrious Senor, Don Fernando Cortes, Marques del Valle de Oaxaca, Captain General of
New Spain and of the South Sea for His Majesty, etc., arrived at a
port and bay of a land newly discovered ~n the aforesaid South Sea
by means of a ship and an armada of the aforementioned Senor
Marques. His Lordship arrived at the aforesaid port with ships and
an armada; and having arrived, he jumped on land, accompanied
by his men and horses. Standing on it at the beach, in the presence
of me, Martin de Castro, notary of His Majesty and of the
aforementioned Senor Marques's government, he explained that on
behalf of His Majesty and by virtue of the latter's royal provision
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and in fulfillment of what had been contracted with His Majesty
concerning the discovery of the aforesaid South Sea, he had discovered the aforesaid land by means of his ship and armada, that
in order to conquer and colonize and pursue the aforesaid discovery, he had come with his armada and men; that therefore he
wished to take possession of the aforesaid land and of all the other
lands which from it may continue, be found, and discovered; and
that therefore he was asking, did ask, and ordered me, the aforementioned notary, to give testimony of what he had said and of
what would take place. 3
Somewhat more subdued, and seemingly very appropriately
English, was the act performed in Newfoundland by Sir Humphrey Gilbert in 1583-some eighty-seven years after John Cabot
had claimed the area of Cape Breton for England. The chronicler
of the expedition wrote the following description of the ceremony:
Monday following, the General had his tent set up, who being accompanied with his own followers, summoned merchants masters,
both English and strangers to be present at his taking possession of
those countries. Before whom openly was read and interpreted
unto strangers his commission: By virtue whereof he tooke possession in the same harbour of S. John and 200 leagues every way. Invested the Queenes Majestie with the title and dignitie thereof, had
delivered unto him (after the custome of England) a rod and a
turffe of the same soile, entring possession also for him his heires
and assignes for ever; and signified unto all men that from that
time forward, they should take the same land as territorie appertaining to the Queene of England, and himself authorised under
her Majestie to possesse and enjoy it. And to ordaine lawes for
government thereof, agreeable (so neere as conveniently might be)
unto the lawes of England: under which all people coming thither
hereafter eight to inhabite, or by way of trafficque, should be subjected and governed. . . .4
While the English acts, as exemplified by that of Humphrey
Gilbert, followed traditional British practices and excluded religious practices and symbols, the French explorers generally celebrated a ceremony very similar to that of some Spaniards. Perhaps
the most colorful French act performed was that of the former
Jesuit scholastic, Rene Robert Cavalier, Sieur de La Salle when he
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took possession of the entire Mississippi Valley in 1682. According
to the notary's proces verbal,
The whole party under arms chanted the Te Deum, the Exaudiat,
the Domine Salvum Fac Regem, and then, after a salute of firearms
and cries of 'Vive Ie Roi,' the column was erected by M. de La
Salle, who standing near it, said, with a loud voice, in French:. . .
"In the name of the most high, mighty, invincible, and victorious
Prince Louis the Great, by the grace of God, King of France and
Navarre, Fourteenth of that name, this ninth day of April, 1682, I,
in virtue of the commission of his Majesty . . . have taken, do now
take in the name of his Majesty and of his successors to the crown,
possession of this country of Louisiana, the seas, harbors, ports,
bays, adjacent straits; and all nations, people, provinces, cities,
towns, villages, mines, minerals, fisheries, streams, and rivers comprised in the extent of Louisiana, from the mouth of the great River
St. Louis on the eastern side, otherwise called Ohio, . . . as also
along the River Colbert of Mississippi, and rivers which discharge
therein from its sources; . . . as far as the mouth at the sea or Gulf
of Mexico, . . . upon the assurance we have received from all
these nations that we are the first Europeans who have descended
or ascended the River Colbert, hereby protesting all those who may
in the future undertake to invade any or all of these countries,
people, or lands above described. . . I hereby take to witness those
who hear me, and demand an act of the notary as required by
law."
To which the whole assembly responded with shouts of 'Vive Ie
Roi' and salutes of firearms. Moreover, the said Sieur de La Salle
caused to be buried at the foot of the tree to which the cross was attached a leaden plate, and on one side of which were engraved the
arms of France and the following inscription:
LUDOVICVS MAGNUS REGNAT NONO APRILlS CIG IGC
LXXXII ROBERTVS CAViLlER, CVM COMINO DE TONTY,
LEGATO, RP. ZENOBIO MEMBRE, RECOLLECTO, ET
VIGINTI GALLlS, PRIMVS HOC FLVMEN INDE AB ILLNEORVM, ENAVIGAVIT, EJVSQVE ESTIVM FECIT PERVIUM
NONO PARILIS ANNI CIG IGC LXXXIJ.5

Although there were countless acts similar to La Salle's and
others previously mentioned, these should be sufficient to present
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an excellent picture of the ceremony of possession-taking and the
importance with which it was regarded by the officials and monarchs of the colonizing countries of Europe.
VALIDITY OF ACTS OF SOVEREIGNTY

One question that arises is whether the acts of sovereignty
possessed legal validity. Were they recognized by the various
European colonizing nations of the Age of Discovery as means of
obtaining ownership of the region where they were performed, or
were they merely "empty ceremonials" that were ignored by all
the imperial powers of Europe except Spain?
Thorough historical research in the archives of Spain, England,
Mexico, and the United States has proved that in the fifteenth, sixteenth, seventeenth, and eighteenth centuries, the symbolic acts of
sovereignty obtained ownership of newly discovered territory for
the nation on whose behalf it was performed. Furthermore this
new ownership-with few exceptions-was respected and recognized by the other colonizing nations of Europe except the Netherlands. Although the question of the validity of possession-taking is
a thesis in itself, the presentation of essential historical data will
serve to show the acceptance of the rights arising from symbolic
acts.
The Portuguese ownership of the Atlantic Islands where the act
of sovereignty was performed first was never challenged. Furthermore, Portugal's claim to the territories of Madeira and the Cape
Verde Islands and even to the African and Brazilian areas was
never challenged by any nation. The only Atlantic areas which
Portugal lost were the Canaries, where Spain and the Papacy
joined hands in chiseling the Portuguese out of these islands. It
should be pointed out, however, that the Canaries apparently were
never claimed by a Portuguese solemn act of possession and also
that the Papacy's grant of them to Spain was invalid because it
was not based on international law but on false theological
assumptions. 6
Actually, European nations other than Spain paid little attention to Papal grants and donations. From the beginning they
based the acquisition of sovereignty over Terra Nullius (land
unknown to Europeans) simply on their discovery and symbolic
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possession-taking. Thus Spain established her claim to San
Salvador and a portion of the New World when Columbus made
his discovery and took possession of the area which had been
granted previously to Portugal by the encompassing and illicit
papal bulls of 1454, 1456, and 1481. Moreover, Spain did not rely
upon Alexander Borgia's Papal Donation for her claim in the Indies. This is evident from the words of Fernando Colon, Columbus's illegitimate son, who wrote: "Soon afterwards, acting on the
advice of the admiral, the Catholic Sovereigns decided to
strengthen their title to those lands by securing the Supreme Pontiff's approval and grant of their conquest of the Indies." Furthermore, even after the Papal Donation to the Catholic Monarchs, the
rulers of Spain themselves ignored the Papal Demarcation Line
and managed to retain the Philippines which they claimed by
right of discovery and symbolic possession-taking, despite the
location of the islands in the Portuguese sphere granted by the
Pope in the Demarcation Edict of 1493. 7
Spain was not the only country which ignored Papal presumptions. Catholic England and France acted likewise. As early as
1496 Henry VII of England allowed Giovanni Caboto (John
Cabot) to sail to the New World. It was on the basis of his
discovery and symbolic act in 1497 that England claimed and
established her colonies in New England and Virginia. 8 Later, the
British conquered. New Netherlands, alleging that the territory
had been symbolically claimed previously by them. France, which
entered the colonizing arena later than England when the monarch Franc;ois Valois sent Giovanni Verrazzano to America, also
relied upon acts of sovereignty and not upon Papal pronouncements. Stating that he had not seen the clause in Adam's will giving Spain one-half of the world, Franc;ois Valois and his successors
established their right to colonize Canada on the basis of Verrazzano's alleged act. 9
Throughout the fifteenth and sixteenth centuries the European
colonizing nations adhered to and recognized the rights of ownership derived from symbolic acts. By the seventeenth century,
however, the Netherlands, which had missed out in the early
scramble for claiming Terra Nullius, rejected the validity of symbolic acts of sovereignty for acquiring territory and proclaimed
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the doctrine that unoccupied territory (meaning unoccupied by
Europeans) could only be acquired by permanent settlement. Relying upon this doctrine, the Dutch occupied New Netherlands.
They, however, were displaced in 1664 by the English, who
defended their action on the basis of having taken symbolic possession of the area before the Dutch established their settlement. Yet,
the Dutch had already more than compensated for this loss by
forcibly taking the colonized Portuguese East Indies. The French,
unlike the Dutch, did not reject the validity of symbolic acts consistently. Although they continued to claim territory by performing many acts, they nevertheless rejected England's Elizabethan
possession-taking ceremonies in the Hudson Bay area because
these gave the English first claim. Despite the French action,
England, as in the case of New Netherlands, successfully defended
her claims to the area. Thus, it is evident that Spain and England
throughout the first three centuries of the Age of Discovery were
avowed supporters of the validity of possession-taking acts for obtaining ownership of newly discovered territories which in reality
belonged to the aborigines who may have inhabited them. 1o
In the eighteenth century, at least up to the Nootka Sound
dispute in the 1790's between Spain and England, the attitude of
the European nations concerning the validity of symbolic acts of
sovereignty remained almost exactly the same as in previous centuries. After the Nootka Sound dispute over claims to the Pacific
Northwest, England followed an ambivalent course in accepting
the validity of symbolic acts. When it suited her, as in the case of
the Malvinas (Falkland Isles), she upheld their validity; when it
was detrimental to her imperialistic ambitions, as occurred at
Nootka, she rejected their validity. France, on the other hand,
returned to her original position and accepted the validity of the
ceremonies. The Netherlands continued to maintain its doctrine
that such acts were invalid and that permanent occupation was
the sole basis for acquiring sovereignty over discovered area unoccupied by Europeans. Only Spain, despite the forced loss of her
sovereign rights in the Pacific Northwest, remained steadfast in
her adherence to the original doctrine that possession-taking
granted ownership of Terra Nullius. Spain's legal basis for acquiring colonial possessions was and remained the symbolic act of
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possession which was the accepted legal practice of the period.
Thus Spain's claims and rights-viewed from the European and
not the aboriginal viewpoint-were just and well founded. II
Finally, regarding New Mexico, Spain's legal basis for sovereignty likewise was based upon early and repeated ceremonies
such as the various acts of Francisco Sanchez Chamuscado, Antonio de Espejo, and Constafio de Sosa. These acts of possession,
followed by occupation in 1598, were the basis for Spanish sovereignty which passed first to Mexico and subsequently to the
United States of America.
The act of possession-taking is not solely a relic of ancient times.
The twentieth century also has its examples, the most recent symbolic act being enacted on man's first moon walk. No one country
can claim such possession in these days, however. The United
States flag was planted, but possession was taken in the name of
mankind.
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News Notes
THE SOUTHWEST LABOR STUDIES CONFERENCE announces its fifth annual conference which will be held early in 1979. Anyone wishing further information on
the conference or having proposals for papers or other presentations should contact Will Scoggins, President Southwest Labor Studies Conference, El Camino
College, El Camino, California 90506.
THE NATIONAL HISTORICAL PUBLICATIONS AND RECORDS COMMISSION has
awarded a grant to the University of Wisconsin-La Crosse to collect and edit the
Papers of Carlos Montezuma. Information will be appreciated concerning letters
or other documents originated or received by Carlos Montezuma. Please contact
John W. Lamer, Jr., Editor, The Papers of Carlos Montezuma, 104 Main Hall,
University of Wisconsin-La Crosse, La Crosse, Wisconsin 54601.
THE ILLINOIS STATE ARCHIVES has announced publication of the first comprehensive guide to its holdings, the Descriptive Inventory of the Archives of the
State of Illinois. The Inventory costs $20.00 and is available from the Archives,
Springfield, Illinois 62756. .
HISTORIC ALBUQUERQUE TODAY, an illustrated overview survey of the historic
buildings and neighborhoods of Albuquerque by Susan Dewitt, is published by
the Historic Landmarks Survey of Albuquerque. It costs $8.50, and information
on purchasing copies can be obtained by writing to the Landmarks Survey, Planning Department, City of Albuquerque, P.O. Box 1293, Albuquerque, New Mexico 87103 or by calling (505) 766-4720.

THE LEGACY OF THE TREATY OF
GUADALUPE HIDALGO
DONALD C. CUTIER

Is

THE TREATY OF GUADALUPE HIDALGO a milestone or a
millstone in the cultural history of the Southwest? This very important treaty in American diplomatic and military history has
been much discussed and frequently cussed.
At Guadalupe Hidalgo the Mexican War ended, and conflict
between Mexico and the United States ceased. The war concluded
at that conference table must be considered by any standards a
rather easy conflict-the end was clearly a "victor's peace." By
standards of most wars this had been almost too easy and resulted
in bringing the Mexican government to its knees and the Mexican
army to utter defeat. As a result, some people thought that the
Treaty of Guadalupe Hidalgo, which ended the war, had been formulated at a moment's notice and therefore ought not to be taken
too seriously.
Some people have felt otherwise. Our friend Reies L6pez Tijerina, for example, feels that the treaty was a Magna Carta, a bill of
rights fOf the Mexican people, formerly the Spanish people of the
Southwest. Clearly the Treaty of Guadalupe Hidalgo does have
the status of constitutional law as a document of constitutional
.stature under article VI, clause 2 which states that" All treaties
made or which shall be made under the authority of the United
States shall be the supreme law of the land." Therefore by the
United States Constitution, the Treaty of Guadalupe Hidalgo,
whether some people like it or not, is the supreme law of the land.
It was the end product of the war started in 1846 and consummated by treaty in February two years later.
The strategy of the war was very simple. The United States felt
that it had a grievance against Mexico over the supposed invasion
0028-6206/78/100-0305$1.10/0
© Regents, University of New Mexico
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of that area which subsequently became a part of the United States
as part of the Texas annexation treaty. As the result of a misunderstanding of the national boundary lines, the United States and
Mexico went to war during the administration of President Polk.
The war aim was simple-start an invasion of those areas desired
by the United States-New Mexico and California. A physical invasion was begun by the United States Military Department of the
West and the United States Navy cooperating in occupation of the
target areas. An occupation of northern Mexico was mounted
under the leadership of General Zachary Taylor, and when things
had been pretty well put into gear, the United States war strategy
required a duplication of the feat of Hernan Cortes, with the conquest of Veracruz, a march overland to Mexico City, and the final
reveling in the Halls of Montezuma.
The war plan was implemented fairly well. But one strange
thing occurred, for along with the invasion force of the United
States Army marched the United States peace commissioner. He
was an executive agent, really a plenipotentiary of the government
of the United States. What a show of confidence it was to send the
peace envoy with the invading army! It was a hitherto unknown
move. Nicholas Trist, much belittled by various historians of the
past, and at times called a "mere clerk of the State Department,"
was actually a man of importance. He was really chief clerk of the
department, the highest civil service appointment in the State
Department. He was not a second-rater. Furthermore, he was bilingual and-was chosen for the job in part because of his linguistic
facility. He had served earlier as United States consul in Havana.
As Trist emerges as a person, it is clear that he was a sincere and
well-prepared human being rather than some sort of a martinet
being sent to Mexico to carry out the wishes of the expansionist
president of the United States, James K. Polk. There can be no
doubt that this strange system of sending him with the invading
expeditionary force under "Old Fuss and Feathers" Winfield
Scott was something other than normal protocol or regular procedure. l
After a while in Mexico, Trist could find no one with whom to
sign a treaty, and he finally was recalled by the President, but
refused to acknowledge the order. In response to the message
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which recalled him, Trist wrote a thirty-two-page memorandum
showing why he should not be recalled at that particular time. He
continued to negotiate a treaty with whomever he could find who
could sign a treaty although it was hard to find any real government in Mexico at this time with whom to treat.
President Polk branded Trist an impudent and unqualified
scoundrel, and indeed by administrative evaluation perhaps he
was just that. Contemporary Whig opinion, that of the opposition
party, said that after Trist finally had found someone capable of
signing a treaty with him that:
The Treaty of Guadalupe Hidalgo . . . negotiated by an
unauthorized agent with an unacknowledged government, submitted by an accidental president to a dissatisfied senate has notwithstanding these objections in form, been confirmed. 2

It was hardly a highly popular treaty under those circumstances,
for there had grown up in the interval between the invasion of
Mexico and the actual consummation of military hostilities there,
two diametrically opposed movements in the United States. One
was the all-Mexico movement, the idea being to incorporate all of
that defeated nation into the United States as a result of the outcome of the war, and this was growing in intensity. But far away
in New England there was a countermovement occurring at the
same time, which touted the war as being a Southern conspiracy
to get more slave territory in order that the institution could expand to the West.
The Treaty of Guadalupe Hidalgo, probably the most important
single document in Southwestern history, confirmed the United
States claims to Texas, which previously had never been acknowledged by any Mexican government. It also confirmed the United
States conquest of New Mexico carried out by Stephen W. Kearny
and the occupation of California carried out by Kearny, Sloat,
Stockton, and various other members of the United States Navy in
the Pacific. For some $15 million in indemnity and $3lJ4 million
in claims that had been laid against the Mexicans by various
United States citizens, the war Came to a close. It stopped the allMexico drive; it even stopped the discontent in New England.
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If the Treaty of Guadalupe Hidalgo is a cornerstone to the
history-particularly the legal history-of the area of the Southwest, how did it come into being? Was Trist totally responsible for
its creation? Or did he follow orders or precedents? A recent study
by Lieutenant Colonel Ralph A. Rowley indicates that the latter is
true. 3
Trist followed very closely the instructions given to him when he
left for Mexico in the first place, instructions based on precedents
already well established. There is hardly an original thought or
phrase in the Treaty of Guadalupe Hidalgo; quite to the contrary,
it is based very clearly on existing precedents, including the Northwest Ordinance, the Treaty of Louisiana, and the Treaty of
Florida-parts of which were copied out verbatim in the case of
the Mexican War treaty, without anything by way of novel approach. Trist did not contribute a single idea that went into the
treaty. Rather, he utilized a draft treaty that he carried along with
him. This draft treaty had several alternate clauses or wordings,
but by-and-Iarge Trist was not an original thinker in the writing of
the treaty. The treaty is not "Trist's Treaty," but really the treaty
of the State Department of the United States based on legal precedents which already existed, namely Article III of the Treaty of
Louisiana, which indicates that the inhabitants of the ceded territory would

be incorporated into the Union of the United States and admitted
as soon as possible, according to the principles of the Federal Constitution, to the enjoyment of all the rights, advantages and immunities of citizens of the United States; and in the meantime, they
shall be maintained and protected in the free enjoyment of their
liberty, property and religion which they profess. 4

Many problems were created. In all fairness, however, this was
the first time that a large group of non-Anglo-speaking people,
non-Anglo culture people, were accessioned into the United States.
Granted, Louisiana had been acquired earlier, but there were only
a handful of people in all of Louisiana. The United States had acquired Florida long after it had reached its zenith and was well
into its decline. There were few if any real inhabitants of the area.
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It was a first, and for the United States, a unique situation to
which it could not become accustomed. The assimilation into the
body politic of people who were not of the same political, social,
religious, and even economic background as the people of the
United States, was a novelty. It is no wonder that culture conflict
ensued as a result of the great differences of bringing together two
distinctly different systems of life, systems of law, systems of existence. The cultural conflict that exists in the Southwest as a result
of the Treaty of Guadalupe Hidalgo is a culture conflict on almost
every level. The acquisition of new people for the United States
brought to the surface many tensions. The first of these related to
the problem of Indians who might raid across the border from one
country to the other. For example, Mexico thought that the United
States might arm the Apaches and have them sweep south of the
Gila River boundary between the two countries as a result of the
terms of the Treaty of Guadalupe Hidalgo. This would enable the
Indians to plunder and loot the people of northern Sonora;..thereby
serving as a diversion for Americans who were moving into the
area to the north of the Gila River boundary. This problem was
solved five years and a few million dollars later by the Gadsden
Purchase, which bought the area and did away with the source of
concern.
The second of the problems pertained to the boundary line of the
Gila River. The Gila was specified as the boundary between the
United States and Mexico, such boundary to follow the principal
course of that stream. Which, indeed, was the principal course of
the Gila? Was it the south fork, the central fork, or the north fork?
The Americans knew that it was the south fork; the Mexicans were
certain that it was the north fork, while all geographers know that
it is the central fork. But neither Mexico nor the United States was
willing to give up its extreme stand. When they began to negotiate,
they never looked to historians for the answer, but rather looked
for the most favorable possible interpretation of their nation's
position in the matter.
In an effort to locate the boundary line, there was a mistake
made on the longitude and latitude of EI Paso. Somehow the negotiators' EI Paso drifted much farther north, thereby precluding
any logical calculation which might be made concerning. the
boundary.
.
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It soon became apparent that the United States needed a new
boundary line to accommodate its desires for a southern railroad
route to the Pacific. Consequently, the United States eventually
sent a railroad man to Mexico to negotiate a treaty in 1853, the
Gadsden Treaty or Treaty of Mesilla, as it is sometimes called,
which added that area to round out the physiographic destiny of
the United States in the area of the Southwest. But did it really accomplish its goal? No; somehow a mistake was made. The negotiators did not realize that the traditional boundary between Upper
and Lower California was considerably farther south than the one
established. If they had known where it was, they could have
rounded off the area and included the mouth of the Colorado
River within the United States and averted many future problems
of the division of waters called for in the Treaty of Guadalupe
Hidalgo and under international law. The boundary line controversy, however, was largely solved by the Gadsden Purchase and
the American checkbook.
Other problems included filibustering activities. Some Americans, dissatisfied with the terms of the Treaty of Guadalupe
Hidalgo, set out from various places north QLthe international
boundary to foment problems in Sonora and Baja California, and
even over the line from Texas into Tamaulipas and Nuevo Leon.
The result was certain hard feelings at an international level.
Another of the legacies of the Treaty of 1848 resulted from the
transient nature of the boundary line itself-the Rio Grande, separating Mexico and the United States. Rivers, which frequently
change course at floodtime, are notoriously poor boundaries. The
creation of baneos as they are called, banks of earth that shifted
from one side to the other of the river sometimes several times
within the same decade, caused problems which finally have
found settlement and vindication for Mexico in the Chamisal
negotiations. This is the recent settlement between the United
States and Mexico over the largest of these great accretions of land
which shifted sides of the river in historic times. The United States
agreed to what was essentially the Mexican position concerning
such shifting river beds.
There were also land title fights, creating in the area of the
Southwest a need for title insurance to establish quiet title to land,
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that same land that was guaranteed to Hispanic residents by
treaty. Thus title, insurance was born out of the Treaty of
Guadalupe Hidalgo and is merely a portion of the land problem.
Another factor concerns the value of land still in the hands of
Hispanic residents during the territorial period. With suspect title,
this land had to pass through the adjudication process, and any
sale was at bargain basement prices. This was certainly to the
disadvantage of the Hispanic land claimants and in favor of the
newly arrived residents.
Disputes over water rights also constitute a part of the legacy of
Guadalupe Hidalgo. The water of the Rio Grande watershed
belongs to both Mexico and to the United States. The rain that
falls and flows into the Rio Florido and the Rio Conchos in Mexico
has a certain bearing on the total flow of the Rio Grande as does
the water that falls into the Rio Pecos or at the headwaters of the
Rio Grande proper in Colorado. Mexico has a certain vested interest in those waters, as does the United States, all because of the
Treaty of Guadalupe Hidalgo and subsequent agreements based
on that document.
Then there is the problem of subsurface mineral rights, another
legacy of the 1848 treaty. For example, a deposition for a case involving uranium in the Paguate area just west of Albuquerque was
thrown out of court recently on a technicality. The object of the
case had been to establish what happened to the subsurface
mineral rights in all of the Mexican Cession area. When the last
signature was placed on the Treaty of Guadalupe Hidalgo with
the exchange of ratifications at Queretaro, how were mineral
rights affected? Did they somehow change in form because the
land was now part of the United States or were such rights the
patrimony of the United States government as being the successor
in interest to the subsurface rights of the prior sovereigns?
In recent times we know that Mexico claimed all subsurface
mineral wealth and expropriated the oil holdings of many American and some British companies, which was a throwback to the
legal system of Spain where sovereignty automatically brought
with it such subsurface control. The question might be, raised:
Didn't the Spaniards as individuals look for gold, silver and other
precious commodities? This they did, but they did so under a
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system whereby the crown withdrew its interest in such wealth
upon payment by the exploiter of one-fifth of the precious metals
or commodities that were extracted. This quinto, as it was called,
permitted individuals to participate with the government in exploitation, but gave government 20% of the value of all production. The United States government won the Mexican war through
the expenditure of the common treasure of the United States since
it was from the national treasury that the funds came. Did the
United States government in the signing of the Treaty of Guadalupe Hidalgo in essence say such rights were granted to all people
who did not previously have subsurface mineral rights? Or did the
United States as sovereign over the new territory assume the same
rights as the nation which transferred the sovereignty? Would it
take a specific act of the Congress stating that Congress was now
making surface rights and subsurface rights part and parcel of the
same ownership pattern, much as th~ old Anglo concept of ownership in fee simple?
The military governor of California, Richard Barnes Mason,
United States Army, attempted to get miners in California to pay
the quinto. The gold rush, which followed closely on the heels of
military victory, had brought military occupation of California,
and Mason thought that it was his duty to go into the Sierra
Nevada and collect the 20% from any miners found there. He was
not successful in this attempt, for it was too impractical for him to
try to collect. But he argued, and many legal scholars could argue,
that the United States as a result of the war had the same right as
the prior sovereign had had over the land; and without any
specific congressional authorization to convey the subsurface
mineral rights to the owners of the surface, it seems possible that
the United States government is still technically the owner of all
subsurface mineral rights in all of the area of the Mexican Cession
and .of the Gadsden Purchase area as well. Obviously this is not a
question to be changed by merely addressing it, but it is an unresolved matter. 5
Another legacy is community property and women's rights in
such community property. Women, those frail flowers of Hispanic
civilization, were cloaked with extra special protection under Hispanic law. By extension this same special status followed them in
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the interpretation·of the Treaty of 1848. Each southwestern state
interprets community property laws considerably differently from
the others. It would take several hours even to broach the subject
of these differences from state to state. Suffice it here to say that
community property laws are very important in the area of the
Southwest and are a property rights legacy of the Treaty of
Guadalupe Hidalgo.
Finally there is the problem of citizenship, and it is in this area
of the treaty that the United States failed most seriously. Those
new persons taken into the United States were to be admitted as
soon as possible according to the principles of the federal constitution to the enjoyment of all the rights, advantages, and immunities
of citizens of the United States. How long did this take in New
Mexico? From 1848 until 1912. Anything less than full citizenship-that is, being a resident of the Territory of New Mexico-did
not fulfill these promises. That same legal recourse accorded other
citizens of the United States was not available. Worse than that,
the people of New Mexico did not even know about the system of
American law that was now being superimposed upon them. The
fiduciary responsibility, that responsibility of the guardian to the
ward that actually should have existed between these newlyminted Americans and their government, failed to materialize
after the signing of the Treaty of Guadalupe Hidalgo.
The western American Indians have made considerable use of
this fiduciary non-feasance. While I served as historian for the
California Indians in their claims case in the 1950s it became apparent that they utilized the lack of government concern for Indian rights in the Mexican Cession area with telling effectiveness.
They asserted that the government's error rested on the fact that
the Indians were citizens of Mexico and therefore should have
been made citizens of the United States immediately. The United
States government's failure has been of great importance to the
Indians.
.
There is potential Hispanic use of the same aspects of the Treaty
of Guadalupe Hidalgo since the Hispanic residents of the Mexican
Cession were in the case of New Mexico and Arizona not made
citizens until 1912. It hardly seems that the government could
argue that these people had been "maintained and protected·in the _
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full enjoyment of their property." Lack of any serious attempt to
assume a fiduciary responsibility is certainly one of the first
charges against the United States. Local New Mexicans lacked
understanding of the legal system that was imposed upon them.
No one came to explain it to them or to act as their wise counsel.
As a matter of fact, even if they had understood, as far as land
titles were concerned, all Hispanic residents of New Mexico were
thought to be guilty of land fraud until they had proved that they
were innocent, rather than vice versa. The cornerstone of American jurisprudence is that one is innocent until proved guilty, but
those who claimed land under Mexican and Spanish title were
thought to be guilty until proved innocent. They had to prove that
they owned the land they utilized rather than the United States
government proving that they did not own the land which they occupied at the time of the signing of the treaty. In this regard the
United States government was guilty not only of malfeasance, but
also of non-feasance of responsibility. There can be no doubt that
the United States government, either by acts of commission or acts
of omission, did not live up to the obligations which it willingly
accepted and wrote into the Treaty of Guadalupe Hidalgo.
The door is ajar. The Treaty of Guadalupe Hidalgo was not
fully implemented. Justice has been delayed, but it does not need
to suffer total defeat. The Treaty of Guadalupe Hidalgo is a major
item of unfinished business on the agenda of sources of cultural
conflict throughout the Southwest. But the problem is not insoluable-a Hispanic Land Claims Commission is in order. One patterned after the Indian Claims Commission could prove to be the
best answer to an otherwise unsatisfactory situation.

NOTES
1. For biographical sketches of Nicholas P. Trist, see Louis Martin Sears,
"Nicholas P. Trist, A Diplomat with Ideals," Mississippi Valley Historical
Review II (926):85-92; Jack Northup, "NicholasTrist's Mission into Mexico: A
Reinterpretation," Southern Historical Quarterly 71 (968):321-46; Norman A.
Graebner, "Party Politics and the Trist Mission," Journal of Southern History 19
(1953):137-56.
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2. Bayard Tuckerman, ed., The Diary of Philip Hone, 1828-1851, 2 vols.
(New York, 1910),2:347.
3. Ralph A. Rowley, "U.S. Acquisition of the Spanish Borderlands: Problems
and Legacy" (Ph.D. diss., University of New Mexico, 1975), has an excellent exposition of these problems.
4. Clive Perry, ed., The Consolidated Treaty Series, 155 vols. (New York,
1969); see vol. 57, pp. 27-48, for Treaty for the Cession of Louisiana, and vol.
102, pp. 29-59, for Treaty of Guadalupe Hidalgo.
5. Hubert Howe Bancroft, History ofCalifornia, 1848-59, 7 vols. (San Francisco, 1884-90), 6:400.

AROUND THE STATE
THOMAS E. CHAVEZ
Museum Coordinator
Museum of New Mexico

A very valuable collection for New Mexico social history is housed by the
Telephone Pioneer Museum in Albuquerque. This museum, under the direction
of Stanley J. Bartles, has many historical documents including personal letters
relating to the experiences of phone company employees. Also included are old
phone directories, a phone company public relations archive, old photographs,
and audio tapes.
The Museum of Albuquerque has embarked on a project to collect old
photographs of the Middle Rio Grande District. This program, the information
of which will be put on computer, will prove valuable to the area's history.
Another little-known library is that housed by the National Atomic Museum at
Kirtland AFB. This small but surprising library has government publications,
military records, and current environmental impact reports.
Many documents and old photographs of the Four Corners area are housed in
the Farmington Historical Museum. These uncatalogued items could be a key to
providing a history of an area of our state that at times seems overlooked.
Another fine addition to the collection of the History Library, Manuscripts section of the Museum of New Mexico (MNM) has been made. Sculptress-painter
Eugenie F. Shonnard's donation of her correspondence, photograph collection,
business records and notebooks is an excellent addition to the Library's rapidly
expanding collections. Also, a beneficiary is the Fine Arts Division of MNM.
They received Shonnard's art works as well as her library of volumes on art.
The Historical Society of New Mexico has finalized plans for its annual
meeting in Taos next April 20, 21, and 22. On the agenda are formal sessions,
tours, entertainment, book sales, banquets, etc. All are welcome to attend.
The Colonial New Mexico Historical Foundation at the Old Cienega Museum
has published a beautiful 8 1/2 by 11 inch, 48 page souvenir guide book entitled El
Rancho de Las Golondrinas: Spanish Colonial Life in New Mexico. This fine
organization will be conducting a membership drive that will go a long way in
sustaining its museum.

LAND GRANT PROBLEMS IN THE SOUTHWEST:
THE SPANISH AND MEXICAN HERITAGE
IRIS WILSON ENGSTRAND

AN INVESTIGATION of the literature concerning land grants in the

Southwest includes a review both of historical monographs and of
court litigation over attempts to confirm legal claims or to prove
fraud. Such a study shows the difficulties of superimposing an
Anglo-American system of land law upon a Spanish and Mexican
system, which was basically dissimilar and could not easily be absorbed into the new pattern. It necessarily explains and either
justifies or condemns land speculation resulting from AngloAmerican frontier expansion during the post-conquest period.
Because of the complexities involved, land grant historians have
disagreed with each other and even with their own former views.
Increased knowledge provided by recent research and a greater
understanding of Hispano and Indian land use and ownership
have made historical revision possible. Nevertheless, the cultural
conflict between Anglo and Hispano or Indian communities in
New Mexico today is still very deep and the issue of land ownership, especially for the Hispano, has not been satisfactorily resolved.
The recent upsurge in scholarly investigation and the holding of
a symposium entitled "Spanish and Mexican Land Grants in the
Southwest" at the 1974 annual meeting of the Western Social
Science Association illustrate the timeliness of this problem. As
Clark S. Knowlton, the symposium's organizer, pointed out, "An
intermittent controversy has punctuated New Mexican political
and intellectual life for several generations between those who
claim that the United States violated the provisions of the Treaty
of Guadalupe Hidalgo and those who take the opposite view."1 On
0028-6208/67/100-03 I 7$2.00/0
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the one hand are those who argue that Mexican and Spanish land
grantees lost their land "through force, fraud, and the imposition
of strange and alien political, economic, and social systems,"
whereas on the other hand are those who feel "that Spanish Americans who lost land to the Anglo-Americans did so through the
natural workings of the market place and not through violence
and force." Even though somewhat late, the United States did set
up legal and judicial mechanisms to confirm land grant titles and
attempted to rule fairly. Whatever the truth may be, Professor
Knowlton states, "large numbers of Spanish-Americans continue
to believe that they were deprived of their landholdings by illicit
and illegal methods." He lists eleven major areas which need further study and analysis in order to reduce misunderstanding. 2
The long-lasting difficulties in New Mexico have led some
writers to categorize the California grant situation as less complicated than elsewhere since a commission to investigate aild settle
land claims was established soon after statehood. But California
land specialist Paul Gates would no doubt take exception to that
view considering his conclusion that "the decade of controversy
over titles had wrought much havoc in California and left in its
wake bitterness against the Land Act of 1851 which was incorrectly held responsible for the plight of the landowners and contempt for legal institutions."3 It also widened a definite cultural
gap between Anglos and descendants of Mexican families in California. It is fair to state, however, that California did not have to
wrestle with many Indian claims. This thorny problem in New
Mexico has led state historian Myra Ellen Jenkins to call it "one of
the oldest and most complicated questions in New Mexico
history."4 It is no wonder that an inquiry into the applicable law
has been termed "legal archaeology,"5 while it is acknowledged
that land grant scholars are still "trying to unravel the threads of a
very tangled skein in Southwestern history."6 Because Texas experienced differences both in the nature of its land grantsprimarily empresario-and in its historical development, this state
adds a further dimension in trying to assess the rights and wrongs
of an imprecise situation.
In order to understand the complexities of land grant problems
in the Southwest, certain fundamental factors must be considered.
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First, a knowledge of Spanish land laws and colonization procedures is crucial to understanding the pattern of settlement. Second, it is necessary to trace actual occupation of the lands as the
process involved Indians and Spaniards in military, missionary
and civilian roles. Third, it must be realized that the brief Mexican
interlude from 1821 to 1846 had far-reaching implications, especially in view of the land grants made just prior to the AngloAmerican conquest. Finally, the differences in United States
policy arising out of California's immediate acceptance for statehood in contrast to New Mexico's long period of territorial status
cannot be overlooked. In California, the board of land commissioners did act upon claims, although at times with agonzing slowness-usually within a few years. In New Mexico it was not until
1891 that a Court of Private Land Claims was even established. 7
The purpose of this study is not to analyze individual land
claims in depth since there are many specialists who have labored
extensively in this field. Instead Spanish legal heritage of land
grants will be the focal point, an area which has been somewhat
neglected in favor of the more recent controversial issues. Several
writers have felt that in the settlement of land grant controversies
by either land commissions or the courts, commissioners and
judges lacked adequate knowledge of the Spanish and Mexican
laws. Although some studies were made available, such as
Gustavus Schmidt's The Civil Law of Spain and Mexico (New
Orleans, 1851),8 there was no interpretation of the application or
administration of those laws. Therefore, at least in New Mexico's
land claims, it is doubtful that "any of the justices clearly understood either Spanish or Mexican law relating to grants and land
titles."9 Nevertheless, several United States Supreme Court cases
do show that some justices did understand Spanish and Mexican
land laws and applied them to the best of their ability. 10 But others
did not.
BACKGROUNDS OF SPANISH LAW

Since the first expedition of Columbus was authorized and
financed as a venture of Queen Isabella, its benefits accrued to the
estate of the ruling monarch of Castile. The laws of this kingdom,
rather than those of Aragon, prevailed in the New World. Shortly
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after Columbus returned from his first voyage, Isabella chose a
member of the Council of Castile to take charge of all matters
relating to the newly discovered lands. After 1508 he was assisted
by other members of the Council and, with the death of King Ferdinand in 1516, a separate council emerged. Charles V, successor
to the Spanish throne and Holy Roman Emperor, established the
Council of the Indies with full administrative and judicial authorityon August 1,1524. 11
Laws relating to the administration, taxation, and settlement of
the American dominions were prepared and dispatched by the
Council of the Indies with the approval of the king and in his
name. No important local project of government nor colonial expenditure could be put into operation unless first submitted to the
council. It had much the same power as the Council of Castile
within the peninsula, and its influence extended into every sphere
of government, including legislative, judicial, financial, military,
ecclesiastical, and commercial. The Council of the Indies received
its power directly from the king. 12
Legislation concerning the Indies, therefore, maintained the
spirit and intent of the laws of Castile. The principles inherent in
these laws were influenced by customs and traditions of the
Iberian peninsula and by laws concerning the use of land and
town founding introduced by the early conquerors of Spain. By
the third century of the Christian era, Roman law dominated
within the peninsula and became the norm for establishing settlements. As Frank W. Blackmar indicates, "from the moment of the
conquest, Romans appropriated all of the royal domain and frequently part of the common lands; and in some instances they
appropriated the whole territory of the conquered."13 The inhabitants held these lands as tenants of the state and were obliged to
pay property taxes. Even though they were Roman citizens they
could not own the land which they occupied but held it as a fief
from the state. Lands within the colony were eventually subdivided into small tracts called sortes, from which comes the
Spanish suertes for farm lands. The lots were apportioned with
houses to colonists according to rank l4
Another class of Roman towns resulted from the establishment
of protective frontier garrisons. There was a gradual development
of civilian towns from these military centers or presidia. The
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soldiers married persons from the countryside, cultivated the soil,
and became permanent settlers. Retired veterans were given lands
in payment for services or as pensions. This exact system, utilized
effectively by Christian Spaniards during the seven centuries of
the Reconquest, was transferred almost intact to the New World.
The period of Roman dominance gave Spain a legal heritage
specifically adaptable to a colonial land use situation and a tradition of legalism which has endured until the present day. IS
THE LAWS OF THE INDIES OF 1680

The Recopilaci6n de leyes de los reynos de las Indias, or Laws of
the Indies, was not a special code issued for the Indies but a compilation of all laws and regulations promulgated by the Spanish
crown for its American provinces from the time of discovery
through 1680. Ordered by Carlos II, the compilation contained
nine books of royal laws and cedulas (ordinances) covering ecclesiastical, military, and civil administration in America. 16 Book
II, Title I, Laws 1 and 2 provided that only the laws actually set
forth in the Recopilaci6n would apply in the Indies, although in
matters for which no provisions were made, the laws of the
Kingdom of Castile were to be observed. These latter laws were
principally contained in the Nueva Recopilaci6n de las leyes de
Espana of 1567 and in Las Siete Partidas, the code of Alfonso X
sanctioned in 1348. 17 New Laws promulgated in Castile could not
be enforced in the Indies except by special royal decree issued by
the Council of the Indies. ls
Throughout the entire period of Spanish control in the Indies,
few changes were made in the basic legislation concerning land
use. Despite dynastic changes and individual differences of ruling
monarchs, early laws dealing with the American provinces generally followed the traditions of Castile. Primitive juridical usages
and customs of the Indians were also respected insofar as these
were not in contradiction to the crown's supreme interests. 19
RIGHTS OF INDIANS

Despite the promulgation of such early codes as the Laws of
Burgos (1512-1518) and the New Laws of Carlos V (1542), the
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most comprehensive body of law concerning Indian rights is
found in the Laws of the Indies. These laws showed a paternalistic
"preoccupation with the well-being of the indigenous population"
and detailed the relationship between the new settlers and the
natives. 20 For example, Book IV, Title 5, Law 6 provided that
towns should be established without prejudice to any Indian
pueblo or private person. Book IV, Title 7, Law 1 stated that: "In
these and other inland towns, the site selected shall be from those
that are vacant, and by our disposition can be occupied without
prejudice to the Indians and natives, or with their free consent,"
and Law 23 ordered that "the settlers will establish their settlement without taking what belongs to the Indians and without doing them more harm than what is necessary for the defense of the
settlers." In Book IV, Title 12 there are several other laws concerning Indian rights:
LawS
In the distribution of lands, waters, watering places. . . the viceroys or governors. . . shall make the distribution. . . and that to
the Indians should be left their lands, cultivated lands and pastures
. . . for sustenance of their homes and families. . . .
Law 9
We command that estates and lands which are given to Spaniards
shall be without prejudice to the Indians, and that those given to
their prejudice and injury be returned to whomever they rightfully
belong.
Law 18
Indians are left in possession of all that belongs to them, both individually and as communities, and the waters and irrigated lands,
and the lands through which they have built irrigation canals, or
any other improvement. . . are in the first place reserved to them,
and in no circumstance shall these be sold or alienated. 21

Generally, property for the grazing of livestock had to be
located far enough from the towns and cultivated fields of the Indians so as not to cause them damage. 22 Farms for cattle and
horses were to be a league and a half from Indian villages and
farms for sheep and goats at a distance of half a league. 23 The idea
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of common lands and waters is contained in the basic laws of Book
IV and, while extending the same general principles applicable in
the Spanish peninsula, reflected an additional concern for the
rights of Indians. Title 17, Law 5 provided that "the pastures,
woods, and waters be common in the Indies," and Law 7 commanded that "the woods, pastures, and waters of the settlements
and the woods contained in grants which have been made . . . in
the Indies must be common to the Spaniards and Indians." Law 9
instructed the viceroys and audiencias to enforce these laws regarding water and to render justice among parties who might appeal to them. Law 11 stated that "the same system which the
Indians had in the division and apportionment of water be observed and practiced among the Spaniards to whom lands have
been distributed and assigned." Book VI, Title 3, Law 9 provided
that even though the Indians were relocated in settlements, they
were not to be denied lands and cultivated areas which they held
before. Law 14 commanded that the settlements of Indians had to
contain "land, water and pastures," and, if it were necessary to
take such things from them, they were to be compensated in
another area. 24
LAWS FOR FOUNDING OF TOWNS

In 1573, Philip II issued an extensive body of legislation concerning the founding and government of Spanish towns. These
royal ordinances, later incorporated into the Laws of the Indies,
Book IV, Titles 5 and 7, controlled almost every aspect of municipal organization: choice of site, planning, construction, assignment of lands, governmental administration, and the subservience
of local to the central government. Royal decrees also determined
the requirements for townsites~a healthful environment, a clear
atmosphere, pure air, and weather without extremes of either heat
or cold. The land had to be suitable for farming and ranching;
there had to be mountains and hills with an abundant supply of
stone and wood for building materials and an adequate source of
water for drinking and irrigation. Waters inside the town were to
be held for the common benefit of the inhabitants, but the source
of supply was to be common to all persons. For purposes of commerce and defense, towns needed easy access and withdrawal. The
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site could not be too high because of winds, nor too low because of
danger from disease. It was to be located on a navigable river, but
not too close to the sea where there might be danger of pirates and
where the people might be drawn away from cultivation of the
soil. For itself, the crown reserved seaports which could not enjoy
municipal status without special authorization from the king. 25
Viceroys, audiencias, and governors were empowered to found
settlements but could not grant titles to cities without approval of
the Council of the Indies and confirmation by the king. 26 Lands,
lots, and waters were to be given to settlers in the name of the
crown, according to the resources of the land without prejudice to
third parties. 27 After the local municipal council was set up, it
supervised the apportionment of lands and waters made by the
viceroys and governors. 28 Other laws stipulated the number of settlers required, the time in which they had to take formal possession(three months) and that settlers of one city could not abandon
their residences in order to move to another place. 29
Each vecino or head of a family received a solar or town lot and
a certain number of suertes for farming. 30 The number depended
upon the availability of water for irrigation and the suitability of
the land for raising non-irrigated crops or as pasture. Both the
solares and suertes were distributed by drawing lots. The propios
or revenue lands were selected from unassigned areas and were to
be either worked in common or rented to bidders so that the income could be used to defray town expenses. 31 The ejidos were
lands ideally surrounding the town on all four sides, but within the
designated limits. They were for the common convenience and
benefit of all settlers-an area to which persons could bring grain
for threshing, pasture a few cows or goats, tether a horse for protection from wild animals, or come for recreation. Since the ejidos
were for the common benefit of all settlers, the land could not be
alienated except by royal order. 32 Another tract of common land
lying generally beyond the ejidos were the dehesas or pasture
lands, and finally, still further out, were the baldias or uncultivated lands. 33 Under ideal circumstances, then, the ejidos,
dehesas, and baldias surrounded the plaza and town lots. Nevertheless, adjustments were made according to the conditions of the
land, especially for a river, but all areas were located within the
exterior boundaries of the town. 34
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The Laws of the Indies, highly detailed with regard to town
founding, were designed primarily for the attainment of political
stability and royal control while the process of conversion and
civilization of Indians was carried out. With the vecinos forbidden
to alienate their land, committed to a program of agricultural and
industrial development, and subject to a uniform system of government, the king could reasonably expect that those parts of his
dominions newly populated would rest safely in his control.
RANCHO GRANTS

In addition to grants of land within towns, there were certain
larger grants made outside of settled areas in order to raise livestock and develop agricultural resources. In the Borderlands
region these grants were generally made to retired soldiers as a
reward for services and to insure an alternate food supply for the
presidios. Ranchos, which were also called haciendas and estancias in different areas, were to be granted without prejudice to
missions, Indian pueblos, or Spanish towns. 35 The earliest grants
were made on the Island of Hispaniola, and the procedure was
continued throughout the Americas.
The first step in obtaining a rancho grant was the submission of
a petition containing the name, religion, residence, occupation,
family size, and available livestock of the applicant. The petition
also included a description of the vacant lands or realenga and a
diseno or map of the property. Descriptions were usually vague
since the land was essentially unoccupied, and there was little
need for accurate measures. Boundaries generally were those of
other grants, Indian villages, rivers, hills, piles of stones, trees, or
even an aging skull. The next step was to present the petition to the
appropriate granting authority, which varied among the governor, intendant, commandant general, audiencia, viceroy or a special subdelegate for that purpose. Sometimes the procedure was
simple as in California in 1784 when Governor Pedro Fages approved the first three large rancho grants. 36 Nevertheless, the
opinion of attorney general Galindo Navarro rendered to Commandant General Jacobo Ugarte y Loyola in 1785 indicated compliance with the Laws of the Indies and assured the protection of
Indian and other rights. 37
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The land to be granted was visited by a commissioner to see that
all qualifications had been met. After securing the necessary approval, the grant was issued either as a separate document or as a
marginal note on the petition with the signature of the granting official. The grantee had to remain on the land at least four years in
order to receive title in fee simple. In California, the land grant
procedure did not violate laws protecting Indians since there were
few settled villages such as in New Mexico. On the other hand,
there were extensive and nearly contiguous mission holdings,
which could not be prejudiced. The Franciscan padres jealously
guarded the lands of their neophytes. Only two pueblos of lasting
significance-San Jose and Los Angeles-were founded during the
Spanish period from 1769 to 1821. Even though considerable
land was available for ranchos in the interior, the majority of persons living in California during the Spanish period settled around
the presidios or lived in the pueblos. Only twenty private rancho
grants were issued. After secularization of the missions in
1835-1836, during the Mexican period, most of Californi~'s
grants (some 800 as claimed and 600 as confirmed) were made. 38
LAND GRANTS IN NEW MEXICO

The situation in New Mexico was considerably different. Exploration and settlement predated that of California by two centuries, and colonists encountered a large, sedentary, agricultural
Indian population. In addition, the productivity of the land varied
considerably throughout the area. Colonization of New Mexico in
the late sixteenth century generally continued the northward
movement of explorers, traders, missionaries, miners, and cattle
ranchers who had established Zacatecas in 1546, Durango in
1563, and moved into the silver mining regions to the north before
1580. Both the possibility of new mines and the reported
agricultural potential attracted applicants for a colonization venture. Don Juan de Onate received the contract to colonize New
Mexico over other bidders and began to recruit prospective settlers. About half of the soldier-colonists were born in Spain,
especially in the Basque country, and the others were natives of
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New Spain. Nahuatl-speaking Mexicans, who were numerous
enough to establish a separate Barrio de Analco in Santa Fe by
1610, acted as servants. 39
Unlike California, which was essentially a missionary venture,
the colonization of New Mexico was primarily economic with
military overtones. Soldier-colonists not only had to remain in the
settlement, they were legally deserters from the army if they left.
The early century (1598-1692) was characterized by imposition of
Spanish colonial institutions, resistance by Pueblo Indians, the
Pueblo Revolt of 1680, and Spanish reconquest in 1692. Despite
the mass of legislation designed to protect the Indians in their
lands, white encroachment became "the most serious problem of
the New Mexico pueblos."40 Governors ignored the laws and officials appointed to protect Indians not only neglected their duties,
but in extreme cases exploited the Indians themselves. The major
contributing factor was no doubt the reality that the Pueblo Indians occupied the best lands in northern New Mexico. 41
The later Spanish colonial period showed changing motives for
colonization. Defense measures directed both toward nomadic Indian tribes and foreign interlopers, primarily the French, made
the province a buffer area. Colonial officials used the unique community land grant to place settlers on the frontier and made provisions for both detribalized genizaros and Pueblos to live in these
towns. 42 As a result, there emerged a certain amalgamation of
Pueblo and Spanish village land tenure and cultural patterns in
the Rio Arriba area even though people often refused to live close
together for defense. Settlements in the Rio Abajo region still exhibited the earlier pattern of private ranchos or haciendas.
Despite official encouragement for settlement in towns, New
Mexico remained essentially "a rural province dominated by a
rural population living in dozens of small communities."43 No
municipality attained the rank of ciudad (although neither did any
in California), and there were four given the rank of villa. 44
Although poorly organized and not set out according to the grid
pattern prescribed by the Laws of the Indies, these towns at least
had a central plaza. Santa Fe even had a plaza mayor fronting on
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the governor's residence and perhaps a secondary plaza to the
west of San Miguel church. Rather than live close together according to plan, however, the residents wished to live close to their
fields which were scattered along the narrow valley of the Santa
Fe river.
In New Mexico Spanish ranchos were generally referred to as
poblaciones, or if grouped closely together for mutual defense, as
plazas. The term plaza then could mean a town or village. A rancho consisted of one or more Spanish households adjacent to agricultural lands. These were often long and narrow as a result of the
Spanish custom of subdividing among all the heirs. Because of the
scarcity of water in many areas, land grants were made along
stream fronts and occupied irregular strips. The ranchos of frontier zones were not always legally established, but if they were
prosperous and survived Indian attacks, "the original settler or his
descendants could apply for a formal grant."45 With increasing
pressure of Indian raids during the latter part of the eighteenth
century, residents of isolated rural ranchos had to band together
for protection and construct a wall reminiscent of the early
Spanish fortresses on the Iberian peninsula. According to historian
Marc Simmons, "the fortified plazas and haciendas in varying
degrees conformed to the royal ordinances which laid down
measures to be taken for defense."46 Nevertheless, a Spanish official remarked in 1776 that the New Mexico settlements "are
scattered and badly defended . . . and quite exposed to entire
ruin. Because . . . the force of the settlers is divided, they can
neither protect themselves nor contribute to the general defense of
the country. This, in consequence, results in the abandonment of
their weak homes."47 Therefore, Simmons concluded, "settlement
patterns in this province during the period of Spanish rule were
shaped primarily by economic needs of rural folk and only secondarily by considerations of defense. "48
Dispersion of the population probably characterized most of
northern New Spain, but may have been more pronounced in New
Mexico because of greater isolation and looser enforcement of governmental decrees. On the other hand Pueblo Indians before the
Spanish conquest were concentrated into even larger com-
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munities, which were closely integrated and carefully organized
for defense. They, therefore, remained strongly united in villages,
while the Hispanic population did not. Both of these situations
created problems for Anglo-American settlers during the later era.
THE MEXICAN PERIOD

With the Mexican war for independence and the expulsion of
peninsular Spaniards from the administrative hierarchy, certain
changes took place. During the historical period from 1821 to
1846, foreign traders-primarily fur trappers and merchantsbegan to enter the areas of New Mexico and California. After
several upheavals in the governmental structure of Mexico, a
federal constitution for the Republic was adopted in 1824, and
two significant land laws were passed. 49 The first and most important was the colonization law of August 18, 1824, which not only
made it possible but encouraged foreigners to establish themselves
in Mexican territory. Article One offered security to newcomers
provided they subjected themselves to the laws 6f the country,
while Article Six stated there should be no duties imposed on the
entrance of foreigners who came to colonize for the first time
before 1828. The general congress was not to prohibit the entrance of foreigners to colonize prior to 1840.
One of the most significant clauses limited the amount of acreage available to one person to one square league (5,000 varas) of
irrigable land, four of non-irrigable land, and six of grazing land,
or a total of eleven square leagues amounting to some 48,000
acres. Empresario grants were much larger, but these were unimportant in New Mexico and California. The next decree relating
to land was that adopted November 21, 1828, which, in accordance with the land law of August 18, 1824, ordered the
government to proceed with the colonization of the territories of
California and New Mexico. This act authorized the governors to
grant vacant lands to empresarios, families, or private persons,
whether Mexicans or foreigners, who solicited them for inhabitance and cultivation. The conditions for receiving the land grants
were much the same as during the Spanish period and involved a
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petition, description, diseiio, and proof of occupation. In addition,
during the Mexican period, each new colonist, after having cultivated or occupied the land according to his stipulation was
ordered to prove the same before the municipal authority in order
that the necessary record could be made and forwarded in a quarterly report to the supreme government. 50 In California, secularization of the missions after 1835 made much land available for
colonization and accounts for the substantial increase in the
number of land grants made. In New Mexico, of the 197 land
grants made after 1598, 69 were made in the nineteenth century,
and 23 during the period from 1840 to 1847. The total land involved in the latter grants exceeded nine million acres. 51 In some
areas, however, land grants had been established, abandoned, and
then re-established.
THE AMERICAN PERIOD

According to Michael Rock, who has written extensively about
the legal background of communal lands, there were in excess of
sixty community land grants in existence in New Mexico at the
time of the American conquest. Title to many hundreds of thousands of acres of common lands "passed to the United States government, but that title was subject to the right of usufruct. This
was the legal condition of the property that the United States
pledged to respect in the Treaty of Guadalupe Hidalgo, in its protocol of May 26, 1848, and in the more restricted pledge of the
treaty of December 30, 1853 [affecting the Gadsden Purchase]."52
The Treaty of Guadalupe Hidalgo provided that property rights of
Mexicans would be respected, and certain congressional acts
created the machinery to carry out this pledge of the United States
government. The Land Act of 1851 sponsored by California Senator William Gwin set up the lengthy procedures by which land
titles in that state would be ascertained and confirmed. In 1854
the office of Surveyor General was created in New Mexico to
survey the public domain and investigate Spanish and Mexican
land claims. Because of the difficulties in examining the claims
and the suspicion that some may have been fraudulent, Congress
finally established the Court of Private Land Claims in New Mexico by an Act of 1891.
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During the interval from 1854 to 1891, many New Mexico land
grant documents were lost or misplaced. In addition, grant claimants, unable to press their claims for various reasons or gain access
to appropriate legal representation, did not appear before the
court. Nevertheless, according to Richard Bradfute, "in spite of its
difficulties and its lack of adequate knowledge concerning Spanish
and Mexican land law, the decisions of the court were relatively
fair."53 This court, however, could not determine private ownership rights, so it lacked the power to settle the land grant issue
completely.
A further problem, arising out of lands finally confirmed and
patented to an individual, concerned the rights of residents on
common lands. 54 Rock summarizes the matter as follows:
Because it was considered a real property question, it was left to
the New Mexico courts to translate the right of usufruct into common law terms, that is, to define the interest the residents of land
grants have in their common lands as opposed to the interest of the
patentees. In general, the New Mexico Supreme Court has decided
on very narrow legal grounds that the patentees have complete title
to the common lands. As a result, the rights of community land
grant residents have been damaged and, in some cases, extinguished. 55

The Tierra Amarilla Grant was a community grant that was
patented to an individual, Francisco Martinez. By viewing it as an
absolute conveyance, the Supreme Court of New Mexico denied
that the Tierra Amarilla residents had a right of usufruct upon the
common land. The court decided "that if land is patented to an individual, all rights are vested in him and no one else. The nature
and history of the grant [would] not be considered."56
Conflicts over land between Hispano Americans and Anglo
Americans in the Southwest, therefore, have centered upon the establishment of the validity of the land grants by which Hispanos
held land in the former Mexican territory. In order for Anglos to
settle and undertake economic activities in California and New
Mexico, it was necessary that land holdings prior to 1848 be determined and confirmed by some legal proceeding and unceded areas
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defined. Because of language difficulties, differences in title concepts, indefinite boundaries, suspected fraud, and other related
problems, this proved to be an extremely complex issue which
caused irritation in California and led to outright conflict in New
Mexico. The procedures adopted for clarifying land claims made
any kind of fast and consistent action nearly impossible, kept the
matter open for an unreasonable length of time, and left room for
corruption. Pressures exerted by American economic aims, especially in the California Gold Rush period, also led to political and
legal maneuvering which at time worked against a just settlement.
In New Mexico, the delay in establishing a Court of Land Claims,
the proportionately larger Hispano population, and the resident
Indian population added to the difficulties and provoked even
greater cultural conflicts. 57
The attitude of the Anglo Americans towards land and the legal
procedures which they introduced to establish claims encompassed precise delineations of private property. The Spanish and
Mexican land grant system received from the parent HispanicRoman civilization did not fit easily into Anglo-American concepts of 640-acre sections in a neat grid-iron pattern. The
conditions of life in the Southwest prior to American sovereignty,
especially in sparsely settled areas, did not require clear-cut boundaries in land, and lack of water resources made orderly settlement impossible. The wide use of communal land for grazing,
resulting from the grants of public domain in the form of dehesas
and ejidos, also created problems. 58
Since Hispano-Americans emphasized use and occupancy
rather than ownership in fee simple and promoted communal use
of land, misunderstanding and resentment resulted when the
Anglo-Americans introduced their own standards for the adjustments of land claims in California and New Mexico. On the
other hand, the Anglo-Americans had great difficulty in giving
legal definition to situations based in part on traditions concerning land use and ownership which were foreign. They respected
their own legal procedures and verification of claims through
authorized documents rather than accepting forms of traditional
occupancy. Many decisions, therefore, worked to the disadvan. tage of the Hispano Americans. The adjustment between the
groups was an accommodation insofar as the claims of both

ENGSTRAND: LAND GRANT PROBLEMS,

333

groups were considered and physical conflict, generally, was
avoided. Nevertheless, the Anglos did impose their own standards
and the results, for many reasons, turned out to be highly
favorable to that group. S9 All of these circumstances combined to
produce a deep-rooted cultural conflict and basic misunderstanding about land ownership between Anglos and Hispanos. Indian
rights also served to complicate the picture. Future decisions
about land will, it is hoped, reflect a more thorough analysis of the
problem, thereby lessening the distrust among the various parties
involved.
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THE QUEST FOR EDUCATIONAL OPPORTUNITY:
ACCESS TO LEGAL AND MEDICAL EDUCATION
IN NEW MEXICO
LEO M. ROMERO

ACCESS of minority group members to higher education is one of
the burning social and legal issues of our time. The issue centers
around two problems: first, how can the number of minority students in higher education be increased, and, second, can it be done
in a way that does not abuse the constitution? As institutions of
higher learning, both medical and law schools have been the focus
of this issue, primarily due to the intense competition among applicants for the limited number of positions available. l In addition, medical schools and law schools have been the recent targets
of lawsuits challenging the constitutionality of special admissions
programs. It should be emphasized, however, that this issue is not
peculiar to professional schools, but presents itself whenever a
school of higher education with limited positions available attempts to increase minority enrollment.
.
The nature of the problem can be traced to the fact that many
minority group members were excluded from higher education by
forms of overt discrimination. The "separate but equal" doctrine
is an example of such a bar to Blacks prior to 1954. 2 By the beginning of the 1960s, however, virtually all vestiges of overt discrimination in admission to schools of medicine and law had
been removed. Instead, admissions criteria were largely objective,
relying on standardized tests and undergraduate grade-point averages. Law schools developed a test called the Law School Admission Test (LSAT) designed to measure aptitude for law study, and
the medical schools developed a similar test called the Medical
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College Aptitude Test or MCAT. By combining the test scores and
the grade-point average, it was relatively easy to rank applicants,
and such rankings were the only determinant of admission. These
admissions criteria purported to be racially and ethnically
neutral. Yet, they produced law students and medical students
who were nearly all white and from middle or upper class backgrounds. For example, nationally, the number of minority students enrolled in law schools in 1969 totaled only 2,933 out of a
total enrollment of 82,041 students. 3 The figures for medical
schools are similar. Only 4.2% of all medical students in 1969
were members of United States minority groups. 4 The statistics are
even more shocking when Mexican-American and Native-American enrollments are considered separately. The percentage of
American Indians in medical schools in 1969 was .1 % and Chicanos only represented .4 % .5 The New Mexico figures are not
much better than the national statistics. Before 1970, the University of New Mexico School of Law had graduated only 23 Spanishsurnamed students in its entire existence-a period of 20 years. 6
The medical school in 1967 enrolled only one Chicano in the firstyear class. 7
Embarrassed by such figures and prodded by minority groups,
institutions of higher education began to take steps to increase
their minority enrollment in the late 1960s. 8 The initial efforts
focused on recruitment and special admissions programs. One of
the most influential programs was the Council on Legal Education
Opportunity, popularly known as CLEO. It was formed in 1968
and was sponsored by the American Bar Association, the Association of American Law Schools, and the Law School Admission
Council. CLEO instituted a nationwide recruitment effort and a
number of summer law programs designed to assist minority students to adapt to law school. Those who successfully completed
the CLEO summer institutes were then accepted by law schools. 9
The University of New Mexico School of Law has participated in
CLEO since its inception, and in 1974, a CLEO regional institute
for the Southwest was hosted by the UNM Law School. 1o The
University of New Mexico is also the home of the Special Scholarship Program in Law for American Indians. Begun in 1967, this
program operates a summerprelaw program and places its American Indian students in law schools across the country. I I
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Due to the limited number of positions available in CLEO or in
the Special Scholarship Program in Law for American Indians,
the law school started its own summer institute in 1975, El Instituto Preparativo Legal. Therefore, the law school accepts minority applicants who have successfully completed either the CLEO
program, the American Indian law program, or the Instituto.
Special programs like these have been successful in increasing
the number of minorities in medical and law schools. Nationally,
the number of Chicano law students increased from 412 in 1969
to 1,297 in 1975. 12 American Indian student enrollment jumped
from 72 to 295 for the same period. 13 Medical schools also show
an increase in minority students for that period. In the six-year
period from 1969 to 1975, the number of Chicano medical students increased from 92 to 638, and the number of American Indian medical students jumped from 18 to 159. 14
The increase in enrollment, however, has not been matched by
an equal increase in the percentage of minority students. For example, although the number of Chicano medical students nationally increased from 92 to 638 over this period, the increase only
amounted to one percent (from .2 percent to 1.2 percent).IS Likewise, the percentage of American Indian medical students rose
from less than .1 percent to .3 percent. 16
The figures for the University of New Mexico do reflect a greater
effort to increase minority enrollment in the medical and law
schools. Looking at the latest five-year period, from 1972 to 1976,
we see that both the numbers and percentages of minority applicants accepted at the law school have increased. In 1972, the law
school enrolled 22 minority students in its first-year class of 103,
and by 1976 the number had increased to 39 of the first-year class
of 106,17
The University of New Mexico medical school statistics on
minority enrollment reflect the national downward trend of the
last two years. In 1972, the medical school enrolled 12 minority
students. The number of minority students climbed to 18 in 1974,
but dropped to 15 in 1975 and to 9 in 1976. This trend appears to
be reversed with the acceptance of 27 minority students for the
1976 entering class. IS
Even with the recent increases in minority enrollment in our
medical schools, minorities are still underrepresented in the
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schools and in the professions. Of the more than 2,1 00 19 lawyers
in New Mexico, only 7.9% are Spanish surnamed,20 and only 6
lawyers are Native American,21 and this in a state where over 40%
of the population is Spanish surnamed22 and 90,000 of the population are Native American. 23 The medical profession in New Mexico is similarly underrepresented by members of minority groups.
It is estimated that fewer than 3 % of the doctors in New Mexico
are members of minorities. 24
It should be emphasized, therefore, that the recent increase in
minority enrollment has not solved the problem of minority underrepresentation in our professional schools or our professions.
Special admission programs must be continued and expanded if
we are to make meaningful the promise of equal opportunity.
Presently, these programs are now the subject of one of the most
difficult constitutional issues of our time-whether special admissions programs violate the Equal Protection Clause of the 14th
amendment. Do these programs, by increasing the number of
minority students, violate the equal protection to which members
of the majority are entitled? This issue has yet to be decided by the
United States Supreme Court. The Supreme Court had the opportunity to deal with this issue in 1974 in the case of DeFunis v.
Odegaard. 25 DeFunis, a white applicant, challenged the University of Washington School of Law's minority admissions program.
The Supreme Court of Washington rejected his challenge, and the
case went to the United States Supreme Court. The Court, however, ducked the constitutional issue by holding that the case was
moot because DeFunis had since been admitted to the law school
and was about to graduate. The Supreme Court, therefore, left
uncertain the constitutional status of special admissions programs. The Washington Supreme Court decision in DeFunis
upholding the constitutionality of Washington's minority admissions program, therefore, was the leading court decision on this
issue.
The next significant development was a decision by the California Supreme Court in 1976. In the case of Bakke v. California, 26
the California court held that the University of California, Davis,
Medical School's minority admissions program violated the Equal
Protection Clause of the fourteenth amendment. In order to
resolve the conflicting decisions of the highest courts in the states
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of Washington and California on this issue, the United States
Supreme Court agreed in November 1976 to review the Bakke
case. A decision is still forthcoming. 27
What does the Bakke case portend for minority admissions programs? In order to answer this question, one must first look at the
medical school's program at Davis. The admissions process at
Davis involved a two-track system. 28 There was a regular admissions committee and a special admissions committee which dealt
only with minority applicants who were disadvantaged. Sixteen
positions in the first-year class of 100 were allocated to the special
admissions program. Applicants were assigned only to one committee, and each applicant was rated only against other applicants
in the same group.
Furthermore, the procedure for selecting applicants for admission was different in each committee. The regular admissions
committee eliminated all applicants whose grade-point average
was below 2.5. The remaining applicants were then screened in
order to determine who to invite for interviews. For those who
were interviewed, the regular admissions committee used a
numerical rating as a benchmark for selection. Numbers were
assigned to a variety of factors including the grade-point average,
the Medical College Aptitude Test score, the interview, and letters
of recommendation. The maximum score was 600 points, and admission was almost entirely based on the relative ranking of the
applicants based on his or her score. 29
By comparison, the special admissions program at Davis used a
different procedure. Only minority applicants were referred to
this committee. After being screened for disadvantaged status, all
remaining minority applicants were reviewed to determine who
should be interviewed. No applicants were eliminated on the basis
of the grade-point average. Those applicants who were interviewed were given scores on the same scale of 0-600. The highest
scoring minority applicants were then recommended for admission until sixteen were admitted. 30 Therefore, the effect of the dual
admissions procedure at Davis was the acceptance of some
minority students with scores twenty to thirty points below
Bakke's rating. 31 In addition, the special admissions program did
not include whites, even if disadvantaged. 32 Subsequently, the
California Supreme Court, in a 6-1 decision, held that the Davis
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special admissions program was unconstitutional because it afforded a preference on the basis of race to persons who were not as
qualified as nonminority applicants denied admission. 33
Whether the California Supreme Court's decision is correct is
the subject of much debate in the legal community. It is not certain how the United States Supreme Court will rule since there are
persuasive legal and policy arguments on each side; however, it is
important to read the Bakke case very carefully in the event that
the California decision is affirmed by the United States Supreme
Court.
A reading of the Bakke decision leads this individual to the
conclusion that it does not signal the end of minority admissions
programs. First, the opinion by Justice Mosk of the California
Supreme Court does not say that the purposes of minority programs are wrong or unconstitutional. These purposes, (1) promoting integration of the medical school and the medical profession
and (2) increasing the number of doctors willing to serve minority
communities, are in fact lauded by the California Supreme
Court. 34 Furthermore, and more important, the court observed
that although it is clear that the special admissions program
classified applicants by race, this fact alone does not render it unconstitutional. 35
It is thus clear that the one and only matter declared unconstitutional by the court in Bakke was the admissions procedure utilized
by Davis to reach its admittedly valid ends. The means and not the
ends of the special admissions program at Davis were declared unconstitutional. What was it about the admissions procedure that
disturbed the court? First, it was the dual system with one admissions procedure for minorities and another for non-minorities. The
second factor that disturbed the court was the allocation of sixteen
positions to minority applicants. Justice Mosk called this scheme a
"form of an education quota. "36
This reading of Bakke is also shared by the attorney who
represents Bakke. In an interview in the San Francisco Chronicle
in November 1976, Reynold Colvin was quoted as follows:
The case is much misquoted and misunderstood these days. What
the court was really saying, in my judgment, was that the medical
school at Davis could not employ a racial quota without having
tried less intrusive measures in order to reach the same objectives.
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There has been some comment that the decision rules affirmative
action programs unconstitutional. It does not. It leaves open a
whole variety of alternatives.

II

In fact, the court went out of its way- to suggest other alternatives that would overcome the constitutional objections. The
court said, "We observe and emphasize . . . that the University is
not required to choose between a racially neutral admission standard applied strictly according to grade-point averages and test
scores, and a standard which accords preference to minorities
because of their race."37 The court conceded that no rule of law requires Davis to afford determinative weight in admissions to quantitative factors and that the University is entitled to consider that
low grades and test scores may not accurately reflect the abilities
of some disadvantaged students. 3s Moreover, the court recognized
that Davis may reasonably conclude that the potential of some
minority applicants is equal to or greater than that of an applicant
with higher grades and scores who has not been similarly disadvantaged. 39
The court added that the University may properly consider
other factors in evaluating an applicant. For example, the personal interview, letters of recommendation, character, and matters relating to the needs of the profession and society, such as an
applicant's professional goals, may be taken into account by the
admissions committee. 40
In short, the California Supreme Court endorsed a flexible admissions system in order to increase minority enrollment. The unconstitutionality of the Davis program was only its use of a quota
system and a dual admissions procedure. Thus, even if the United
States Supreme Court affirms the California decision in Bakke,
schools of higher education are still left with considerable discretion to accomplish the legitimate ends of increasing minority
enrollment and integrating the profession.
Assuming that the Bakke decision is affirmed, are the University
of New Mexico special admissions programs vulnerable to a
Bakke-type challenge? The medical school's and the law school's
admissions policies would seem to avoid the constitutional objections that existed in the Davis program. There is neither a quota
system nor a two-track admission procedure in either schoo1. 41 For
example, the law school's admissions committee reviews each resi-
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dent applicant's file, and each committee member records a vote
of one to four (one being the highest vote and four being the
lowest) for each applicant. The vote represents the individual
judgment of each member of the committee with respect to the applicant's probability of success in law school and the applicant's
potential contribution to the profession and society. Factors such
as those suggested by Bakke, including grade-point averages, test
scores, and race or ethnic background, are considered by the committee members in deciding what number to give each applicant.
The votes are totaled for each applicant, and these totals are used
as the primary means of selecting those for acceptance. If a
desirable applicant has a. mediocre test score, the applicant,
minority or non-minority, is accepted upon successful completion
of one of the summer law programs. 42
This admissions procedure at the law school has been successful
in increasing the representation of minority group members. Of
the 110 applicants who were accepted for the 1977 fall class and
who indicated that they would enroll, 37 were Mexican-American, 6 were Native American, and 4 were Black. 43 In other words,
47 of 110 first-year students were members of minority groups.
In conclusion, it seems to me that the Bakke case does not mean
the end of minority admissions programs. Professional schools still
have a great deal of flexibility in devising admissions programs to
increase the minority enrollment in their schools without offending the Constitution. A major concern about Bakke is that -some
might want to use it as an excuse to scuttle minority admissions
programs. It is important,· therefore, to demand of our professional schools a commitment to greater enrollment of this State's
minority groups. Each ethnic or racial group in New MexicoAnglo, Chicano, Indian, and Black-is entitled to fair access to
professional schools.
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BILINGUAL EDUCATION IN NEW MEXICO:
HISTORICAL PERSPECTIVE AND CURRENT DEBATE
FELIX D. ALMARAZ.

JR.

IN THE LAST TEN YEARS bilingual education has expanded
significantly in the United States. In 1969 when bilingual education initially received federal assistance, there. were 79 projects for
the entire nation. Today there are 425 projects serving theeducational needs of an estimated 259,364 pupils. l Several factors contributed to the rapid expansion in bilingual education. First, there
was incentive provided by the enactment of the Bilingual Education 'Act of 1968. Next, there was a growing awareness on the part
of parents and teachers to provide meaningful education to
students whose dominant language is not English. Then, there
were the federal and state court rulings which upheld the legal
right of students of minority languages to have a school program
that recognized their linguistic characteristics. 2 Finally, there was
the involvement of humanities scholars in bilingual education
which broadened the base of understanding. 3
Even with 425 operational projects for the United States and the
island possessions (Guam, American Samoa, The Trust Territory
of the Pacific Islands, Puerto Rico, and the Virgin Islands), bilingual education merely represents approximately ten percent of the
total student population of 2.5 million. The state of New Mexico
currently has twenty projects, with learning levels for students
ranging from pre-kindergarten to the twelfth grade. The dominant
languages also vary. For more than half of the projects, the home
language is Spanish, but the native languages of Navajo, Keresan,
Towa, and Apache are also served. In terms of the number of participating students, the largest project is administered by the Albuquerque Public Schools, while the smallest project is supervised by .
the Bureau of Indian Affairs in cooperation with the Northern
Pueblo Agency.4 The issue is not the number of bilingual education projects in New Mexico, or their relative size, or their
0028-6206/78/1 00-0347$1.40/0
© Regents, University of New Mexico
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geographic location. The issue is bilingual education itselfspecifically its historical perspective and current debate.
In recent years, New Mexico attracted regional attention in the
case of Serna v. Portales. The district court of New Mexico in
1972, with subsequent memoranda in 1973, ruled that a remedial
program for students of limited English-speaking ability was inadequate. 5 In effect, Serna v. Portales established the legal basis
for bilingual education in New Mexico. The court ruled that the
Portales School District had failed to implement a meaningful instructional program that realistically addressed the needs of
Spanish-dominant students. In reviewing the case, the Federal
10th Circuit Court of Appeals concluded that Title VI of the Civil
Rights Act of 1964 extended to students of limited Englishspeaking ability" a right to bilingual education."6
The irony of Serna v. Portales is that the court decision obscured
the historical fact that New Mexico was the region in the borderlands where bilingual education first appeared. The Franciscan
friars who accompanied the Onate expedition established the
precedent for bilingual education as early as 1599. 7 With music as
a basic teaching method, the friars tapped the interest and skills of
the natives, and in the process the teachers learned the language of
the students which became the foundation of bilingual education
in New Mexico. 8 By the 1630s, as Alonso de Benavides reported,
the Franciscans operated schools at every major pueblo in an effort to convert the Indians to the Spanish version of Christianity.
The curriculum, obviously of a bilingual nature, emphasized
reading, writing, and singing, as well as tailoring, shoemaking,
carpentry, and metal craft in the vocational arts. 9
With varying degrees of success, the Franciscans practiced the
rudiments of bilingual education throughout the colonial period.
In the eighteenth century, during an inspection of the missionary
frontier, Bishop Pedro Tamar6n heard occasional complaints that
the friars lacked the zeal to study the native languages. 10 No doubt
by the 1760s, the Franciscans' teaching methods had produced
sufficient change which enabled the Indians to communicate proficiently in Spanish without reverting to dependency on the native
dialect. Since a cardinal objective of Hispanic imperial policy was
the acculturation of the Indians, it should not be surprising that
toward the end of the colonial epoch the friars preferred the use of
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Spanish as the dominant language. Whatever shortcomings outside observers detected in the Franciscans' educational system, the
order's form of instruction, by comparison, was evidently more
stable than secular primary education in Santa Fe which depended for support on the unpredictable generosity of the patrons
and on the availability of a qualified teacher. I I
The achievement of Mexican independence in 1821 deprived
the Franciscans in New Mexico of regular government assistance
(sinodos) with which to maintain the missions. Admittedly, the
end of the mission supply service affected the level of education in
New Mexico. In 1834, the national government ordered the secularization of the missions. Transferring the missions to the
diocesan or secular clergy required several years. By 1840 the
Franciscans completed the process and departed from New Mexico. With their emigration, bilingual education came to an end. 12
Pedro Bautista Pino gave cogent testimony of the Franciscans'
success in the field of bilingual education: "Many Indians can
read and write. All of them have good reasoning power, keenjudgment, and a natural, persuasive eloquence. . . . These pueblos
have different languages, but all the residents speak Spanish.." 13
During the Mexican period, the emphasis in education shifted
from the missions schools to the instruction of Spanish-dominant
children in the civil settlements. In this endeavor the diocesan
priests performed an active role. Father Antonio Jose Martinez of
Taos administered a primary school, part of which also served as a
seminary for the training of future priests. Other clergymen involved in education were Jose F. Leyva of Bado and Juan Rafael
Rasc6n of Santa Fe. Of necessity they limited the curriculum to
the teaching of catechism, reading, and writing. 14 Notwithstanding these laudable efforts, one obstacle blocking the advancement
of education in New Mexico was the unavailability of textbooks
and other learning materials. In 1834 Father Martinez of Taos obtained a printing press with which he published prayer books and
primers, such as his famous Cuaderno de Ortografia. ls Even so,
the need for books remained greater than the supply.
The Mexican War of 1846-1848 altered the course of history in
New Mexico. The Treaty of Guadalupe Hidalgo, as amended by
the United States Senate, pledged that the successor government
would respect the cultural integrity of the inhabitants in the Mex-

350

NEW MEXICO HISTORICAL REVIEW 53:4 1978

ican Cession. 16 In theory the pledge implied acceptance of Spanish
as a medium of expression. The reality of military occupation,
however, produced a modification. For example, sometime between 1854 and 1860, an inspection of the territory disclosed that
eight students, ranging in age from five to six years, attended
school at Pecos where they studied primeras letras. Altogether the
enrollment for Pecos, San Jose, and Las Ruedas totaled fifty-three
students who had mastered basic skills in reading, writing, geography, arithmetic, and English as a second language. Of these
students, only sixjovenes had become bilingual, with a facility for
translating English into Spanish. The curriculum at San Jose did
not include English as a foreign language because the teacher was
a Spanish monolingual. 17
An important change in the direction of education in New Mexico occurred with the arrival at mid-century of Jean Baptiste
Lamy as Bishop of Santa Fe (later elevated to Archbishop). Lamy's
presence in New Mexico placed him on a collision course with the
oldline Spanish-speaking clergy who respected the leadership of
Father Martinez of Taos. The result was a pathetic, prolonged
power struggle for the allegiance of the faithful by two strongwilled personalities. ls In matters of education, Bishop Lamy
subscribed to the notion that ignorance, allegedly Mexico's national vice, dominated the population of the territory. After three
decades of toil in the vineyard of New Mexico, Lamy succeeded in
attaining a mark of material progress-two colleges and eight
schools, not counting the parish and Indian schools-but he never
abandoned an attitude of cultural superiority. In a spiritual sense,
Lamy was a visible symbol of the Roman Catholic Church; in a
pragmatic sense he was a non-military extension of the AngloAmerican conquest of the Southwest. Toward the end of his tenure
as archbishop, Lamy still could not appreciate the inherent intelligence of the New Mexicans as indicated in this statement:
Our Mexican population [he wrote to the Vatican] has quite a sad
future. Very few of them will be able to follow modern progress.
They cannot be compared to the Americans in the way of intellectual liveliness, ordinary skills, and industry; they will thus be
scorned and considered an inferior race. If the bishop who will
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follow me has not lived among the Mexicans for a long time.
[he] will become disheartened. 19
During Lamy's episcopacy, Italian Jesuits, many of whom had
served in Spain, accepted an invitation to work in New Mexico.
Beginning in 1867, the ministry of the Jesuits, generally along the
Rio Grande Valley, moderated the impact of Lamy's French
clergy among the Spanish-speaking people. The Black Robes directed their energy toward education and journalism. In 1872
they established a boys' school in Albuquerque; in 1875 they
began publication of Revista Cat6lica in Las Vegas; and in 1877
they conducted primary and secondary classes in Don Manuel
Romero's Casa Redonda (renamed Las Vegas College). The inauguration of Revista Cat6lica reflected a broader issue in New
Mexico-the controversy over the separation of church and state
in public education. In the 1870s the sizeable influx of Englishspeaking "migrants" accentuated the need, long recognized by
civic-minded individuals, for adequate school facilities. As a result
of pressure, the number of public schools increased impressively
from none in 1870 to 138 by 1875. The controversy centered on
the fact that some Catholic clergymen served as trustees on county
school boards. One Jesuit in Albuquerque, for instance, officiated
as Superintendent of Schools in Bernalillo County.20
In the final decade of the nineteenth century, newspaper editors,
more so than educators, demonstrated an awareness of Spanish as
a cultural resource. Despite reduced journalistic enterprise in the
territory due to intense competition, in the 1890s thirty-five
Spanish-language and eleven bilingual newspapers were printed
and distributed. Illustrative of well-edited Spanish-language newspapers were El Tiempo (Las Cruces), El Boletin Popular, and El,
Nuevo Mexicano (Santa Fe), El Nuevo Mundo and La Bandera
Americana (Albuquerque), and La Voz del Pueblo and El Independiente (Las Vegas). The publication and circulation of these papers
signified literacy and proficiency in Spanish, undoubtedly due to
the influence of Catholic education which fostered language
development in the curriculum. 21 In the midst of emotion for New
Mexico to gain statehood, educators missed an opportunity to use
Spanish as a foundation upon which to build bilingual instruction.
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Bilingual Education in New Mexico for Fiscal Year 1976

Location
and Agency
Albuquerque
Central New Mexico
Bilingual Program Consortium
Albuquerque
Albuquerque Public Schools
Bernalillo
Bernalillo Public Schools
Clovis
Clovis Municipal Schools
Crownpoint
BIA-Eastern Navajo Agency
Espanola
Espanola Public Schools
Grants
Grants Municipal Schools
Jemez Pueblo
Jemez Springs Municipal Schools
Las Cruces
Las Cruces School District #2
Las Vegas
West Las Vegas Schools
Mora
Mora Independent School
District #1
Ramah
Ramah Navajo School Board, Inc.
San Fidel
BIA-Sky City Community School
Santa Fe
BIA-Northern Pueblos Agency
Santa Fe
Santa Fe Public Schools
Sanostee
Sanostee School-BIA Navajo Area
Socorro
Socorro Consolidated Schools
Taos
Taos Municipal Schools
Tierra Amarilla
Chama Valley Ind. School
District # I
Tularosa
Tularosa School District

Previous
Years in

Force

Number
of Years
Negotiated

Estimated
Pupil
Participation
(5,634)

2

Grades
Being
Served

Languages
Served

K-8

IndianVarious

3

920

K-8

Spanish

2

301

·2-4

Spanish

2

286

K-3

Spanish

3

75

K-4

Navajo

5

155

K-4

2

462

4-6

5

180

1-6

Spanish
Keresan
& Spanish
Keresan,
Spanish,
& Towa

3

217

6-10

Spanish

3

421

6-7

Spanish

5

244

PK-2

Spanish

3

449

K-12

Navajo

3

190

K-4

Keresan

2

60

K-3

Tewa

2

75

6

Spanish

5

412

K-2

Navajo

2

220

K-2

Spanish

3

340

5-6

Spanish

0

5

277

K-3

Spanish

0

3

350

K-6

Apache

0

0

0

0

Source: ESEA Title VII Project Summary (january 14, 1977).
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Politicians, editors, and educators strongly advocated the learning
of English as a symbol of good-faith in the quest for statehood.
Only El Independiente of Las Vegas recommended moderation in
maintaining Spanish as part of the cultural heritage while learning English as the language of business, law, and politics. 22
The journalistic campaign for the "Americanization" of New
Mexico, through free, public, non-sectarian education, gradually
succeeded at the national level in reconciling the apprehension
and suspicion of policy makers toward the religion, language, and
ethnicity of the native New Mexicans. At the local level, particularly after 1906, the campaign aroused bitter animosities between oldline families and the newly arrived Anglo Americans. It
required compromise, flexibility, and accommodation among individuals of good will to ensure that the constitution and laws of
the new state protected and respected the rights and interests of
both ethnic groupS.23
At the constitutional convention of 1910, the issues of "race and
language" generated ample discussion. In the end, SpanishAmerican delegates won significant concessions in their demands
for "protection of their equality before the law," as well as "retention of their ancient rights and privileges." These concessions, in
practical terms, translated into the prerogative of using Spanish as
a medium of communication and expression. 24 Such gains, important as they seemed at the time, remained limited to the arena of
politics. In the euphoria of early statehood, educators overlooked
the opportunity to replicate the bilingualism of politics into a persuasive rationale for bilingual education in the classroom. One
generation later, American patriotism to the contrary, Spanish
American teachers in many northern rural communities conducted "practically all of the instruction" in the native dominant
language of the students. 25 In the 1940s, George I. Sanchez, an
eminent educator, chastised the state and national governments
for failing to recognize the "special nature" of teaching the
Spanish-speaking cultural minority saying:
Educational practices in New Mexico have been patterned after
those developed in the Middle West and in the East for peoples and
conditions vastly different from those obtaining here. The selection of educational officials by popular election is a practice that is
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particularly incongruous in this situation. . . . The use of standard curricula, books, and materials among these children is a
ridiculous procedure. 26

Although Sanchez did not identify bilingual education per se, he
was among the first educators to suggest national financial assistance for "intensive study" of the problems and for innovative programs of educational reform. Realizing that the traditional
approach was inadequate to meet the needs of students of limited
English ability, he recommended a multi-faceted curriculum that
capitalized upon the pupils' literacy and proficiency in the Spanish language. 27 Reform progressed slowly, and it required another
generation before bilingual education became an integral part of
public instruction in New Mexico and in other states of the nation.
Before the close of the Johnson White House years, bilingual
education emerged as a reality with the enactment of the Title VII
amendment to the Elementary and Secondary Education Act of
1965. After the initial experiments succeeded in Florida (Miami)
and Texas (San Antonio and Laredo), Congress appropriated
funds for pilot projects in the Southwest and other states. 28
Without reference to source of funding, bilingual education
essentially is an instructional process that utilizes the dominant
language of the pupils to teach the foundations of conceptual
development, while English is gradually introduced as a parallel
language in the curriculum. There are, to be sure, various options
for implementing curricular models of bilingual education. An innovative model, in addition to the use of two languages in a structured curriculum, would include recognition and appreciation of
the students' historical and cultural heritage in the social studies
component of instruction. 29 Josue Gonzalez, a Texas educator,
designed a typology to distinguish formal differences between bilingual and bicultural programs. A simplified classification identified the differences as expressed in the main objectives:
TYPE
English as a Second
Language
(ESL or Transitional)

OBJECTIVE
Proficiency in English and
gradual phasing out of first
language
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Bilingual Maintenance Development of bilingual skills
progressively without decreasing
the use of the first language
Bilingual Bicultural
Maintenance

Continued language development
while respecting and preserving the
pupils' cultural heritage 30

Since its inception (n 1968, the Bilingual Education Act, Title
VII, of the Elementary and Secondary Education Act, has aroused
awareness, curiosity, praise, and criticism. Within the last decade,
the level of federal funding for bilingual education has increased
from five million to nearly one hundred million.dollars. Moreover,
thirty state legislatures, including New Mexico, have enacted provisions for bilingual education of which at least eleven demonstrated good-faith commitment in the form of appropriations to
support ongoing or new programs. 3l Aside from financial considerations, there are four issues which need articulation and
clarification by scholars in the humanities:
1) the apparent segregating of bilingual education;
2) the assigning of priority to staff development (teacher training);
3) the reconciling of the misunderstanding between appreciation of cultural heritage and American patriotism; and
4) the avoiding of the temptation to enshrine bilingual education in unintelligible vocabulary.
The paradox of apparent segregation of bilingual education occurs when school personnel arbitrarily group students in an allEnglish learning environment which denies to a non-English
speaker "equality of educational opportunity." Conversely, the
process of teaching all students in Spanish creates a learning barrier for non-Spanish speakers and denies to them equitable educational opportunity. To extend the analogy even further, in New
Mexico the Indian languages are interchangeable with Spanish
vis-a-vis English. Heterogeneous grouping is based on the
fallacious assumption that all students are equally prepared for
identical instructional activities.
A well-planned bilingual education program can meet the types
and degrees of language dominance by diversifying the learning
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activities to reflect the characteristics of the students. Intraclassroom grouping on the basis of language dominance can be arranged for selected learning activities (reading, mathematics,
social studies, science, and health education). As the teacher meets
with one small group, the other groups of students can be involved
in self-directed activities. Another approach is to group among different classrooms for varying activities during the school day.
Hence, students of limited-English abilities can be grouped for bilingual instruction during certain hours of the day and regrouped
heterogeneously for activities in which language dominance is not
as crucial-activities such as physical education, creative art,
music appreciation, and penmanship. It is the grouping and the
exchange in bilingual education that conveys the appearance of
segregation, but which in reality is a methodology for overcoming
language barriers in learning among non-English speakers. 32
Staff development, an important component of bilingual education, frequently confounds instructional administrators. If improperly planned, it even alienates experienced teachers. With
clearly defined goals and objectives, and with varied approaches
and techniques, staff development can be sensibly implemented
through workshops, institutes, seminars, informal study groups,
field trips, and observations of effective teaching. Each approach
can be modified to accommodate the specific needs of staff development. In all cases the fundamental guidelines are thorough
planning and prompt assessment. 33
An awareness of the contributions of non-English-speaking pioneers to the development of North America is an integral part of a
balanced curriculum in bilingual education. In programs for
Spanish-dominant Mexican American students in the Southwest,
critics of bilingual bicultural education often equate this
acknowledgement with lack of patriotism. Repeatedly the charge
is made that preservation of cultural values tends to demote
allegiance to the United States of America. 34 The accusation is
groundless because it is inconceivable that Congress would continue to appropriate funds for educational programs that advocated disloyalty. In the transition of the 1960s, culminating in
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the Bicentennial, a comprehensive many-peoples-one-nation concept superceded the once pervasive "melting pot" theory in
American education. This realignment of values was long overdue. The goal is that, through the social studies phase of the curriculum, students will appreciate their cultural heritage in the
perspective of the wider North American experience. 35
Edwin R. Newman, in his best-selling book, Strictly Speaking,
accused social scientists of obscuring ideas that are extraordinar- .
ily clear wIth "an appropriate vocabulary."36 In bilingual education there is a trend to achieve a similar goal of muddled
terminology. Clarity of thought is not served by a proliferation of
ambiguous phrases, such as weighted pupil approach, hierarchicalcommunication, total cultural integration, skills continuum, educational costing, and language matching. 37 Given the
rapid expansion in bilingual education, it does not seem likely that
the trend of "appropriate vocabulary" will lose momentum. Admittedly, if the art of teaching is to attract learners and patrons,
there must be change and readjustment. In the last decade bilingual education has produced changes in methodology and jn
philosophy', part of which explains the creation of a new and
nebulous vocabulary. Humanities scholars have manifested a tendency to view with disdain the problems of professional education. Such attitudes have sustained the breach between education
and the humanities. Bilingual education offers to humanities
scholars an opportunity of participation by contributing suggestions for the improvement of teaching methods or by sharing the
results of research in the writing of instructional materials. One
pragmatic outcome of a confluence of the humanities and bilingual education might be a rational vocabulary.
Notwithstanding the amount of federal and state financial assistance, bilingual education is still too recent to assess its effects
upon the students who have received instruction in that medium.
Standardized testing, to be sure, will provide an index of progress
in formal education, but it will be another ten years before
students can testify how bilingual education prepared them for the
world of work. Humanistic scholars should look with pride upon

NEW MEXICO HISTORICAL REVIEW 53:4 1978

358

New Mexico, rich in historical tradition, as the region where Franciscan frontiersmen nearly four centuries ago planted the roots of
bilingual education. The debate which surrounds bilingual education today is a reflection of the continuing human experience.
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HISPANIC AMERICANS AND INDIANS
IN NEW MEXICO STATE POLITICS
RICHARD N. ELLIS

are several generalities that can be made about the participation of minority groups in New Mexico politics. One is that
the election or appointment of citizens with Hispanic surnames to
positions in territorial and state government has not always
equaled their percentage of the population. A second is that from
the time of the American conquest in 1846 to the present,
Hispanic Americans have been more active in New Mexico politics than they have in surrounding states such as Texas, Colorado,
and Arizona. A third is that in certain areas Hispanic Americans
have dominated local and county government, while in other
areas they have been largely excluded from political office. Finally, American Indians are in a far different category and have
not been a major factor in New Mexico politics.
Following the American conquest, Hispanic Americans quickly
moved into the political system at all levels and since that time
traditionally have been active in all major political parties. For example, in the territorial period Hispanic Americans dominated
both branches of the legislature, the council and house, until the
1880s. Through the 1882 session they contributed 88 % of council
membership, and in some sessions that number reached 100 %. In
the house their membership ranged from a low of 78 % to a high of
96 %. During the territorial period, most speakers of the house and
presidents of the council were Hispanos. 1
A change was noticeable in the 1884 session where there was a
small Anglo increase in the council and a larger increase in the
house. By the 1886 session Hispanic membership in the council
dropped to 42 % , although it was not until the 1897 session that a
THERE
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pattern of Anglo dominance emerged. However, Hispanic membership never dropped below 25 % for the remainder of the territorial period. A similar pattern developed in house membership.
A decline in Hispanic membership also occurred in the house with
a dramatic decrease in the 1884 session, although it was not until
the 1907 session that Hispanic membership dropped to below
50%.
Hispanic membership in the state senate was more than 20%
until the 1937 session when it declined to 8%, rising to 29% in the
1941 session, and dropping to about 17% in the 1945 session.
From 1953 through 1965 the percentage remained constant at
about 19%, and from 1967 through 1975 the average was about
23 %. In the house Hispanic membership remained higher than
40 % until the 1937 session, fluctuated from about 23 % to 41 %
during the 1940s, and averaged about 23% from 1951 to 1975.
In addition, Antonio M. Fernandez served in the United States
House of Representatives from 1943 to 1956; Joseph Montoya followed him from 1956 to 1964, and Manuel Lujan, Jr., has served
in that body since 1968. Members of the United States Senate have
been Dennis Chavez (1935-1962) and Joseph Montoya (19641976).
If Hispanic Americans participated actively in the political
system from the time of American conquest, and if their political
record is in dramatic contrast to surrounding states, such was not
the case for Native Americans. New Mexico's Indian people were
excluded from the political system until the 1940s.
It is not surprising perhaps that those designated by American
officials in the 1850s as the "wild tribes" -Apaches, Navajos, and
others-were not permitted to vote or hold political office; but
Pueblo people, who were repeatedly described as peaceful, law
abiding, and hard working, were treated in an unusual manner in
which they were denied both the rights of citizens and the protection of federal law that was available to other Native Americans.
In 1854 the territory denied suffrage to Pueblo Indians, and in the
same year the United States House of Representatives ruled in a
disputed election that Pueblo people were not citizens and could
not vote.
New Mexicans also managed to exclude Pueblo people from federal protection. In 1851 the Congress acted to extend the Indian
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Trade and Intercourse Act to the regions acquired from Mexico.
The act defined Indian country and, among other things, prohibited the sale of alcohol to Indians and prevented individuals
from purchasing Indian lands. Only the federal government could
purchase land from Indians, and encroachment on Indian lands,
even by individual purchase, was illegal. In the 1860s the United
States District Court and the territorial Supreme Court ruled that
Pueblos were excluded from the 1851 extension of the trade act,
and in 1876 the United States Supreme Court, following territorial
arguments, upheld a similar territorial court decision in United
States v. Joseph. 2 What this meant in practice was that Pueblo
people were denied suffrage because they were Indians and that
they were also denied protection that the federal government provided other Indian people.
It was not until 1913 that the status of Pueblo people was
clarified. In 1910 the Enabling Act defined Pueblo people as Indians and their country as Indian country subject to federal protection. In 1913 the United States Supreme Court reversed the
Joseph Case and upheld the provision of the Enabling Act in its
decision in United States v. Sandoval. 3 Entry into the political
system, however, came more slowly. Although the United States
extended citizenship to Indian people in 1924, New Mexico,
Arizona, and other states continued to deny them the vote. In fact,
New Mexico and Arizona, two states with large percentages of Indian residents, were the last states to extend suffrage and full
citizenship to Indian people. It was not until the 1940s that legal
action gave the vote to Indian residents of New Mexico, anp as a
result, few Indians have been elected to the state legislature.
In comparison, statistical evidence conclusively shows the active role of Hispanic Americans in New Mexico politics. They
were elected and appointed to office during the territorial period
and frequently dominated the legislature; they were elected to the
important office of territorial delegate; they were represented in
the constitutional convention of 1910 with thirty-five of one hundred members; they have been highly visible in the legislature
since statehood, and since 1912 Ezequiel C. de Baca, Octaviano
A. Larrazolo, and Jerry Apodaca have occupied the governor's
mansion; others have been elected lieutenant governor, secretary
of state, state auditor, and to other offices. The active and signif-
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icant role of Hispanic Americans in the political system is one of
the distinguishing characteristics of New Mexico. One would hope
that this historic pattern will persist and that Native Americans
will continue to seek and gain political power.

NOTES

1. Figures on Hispanic legislators come from the New Mexico Blue Book,
legislative records, and material in the State Archives and Records Center.
2. United States v. Joseph, 94 U.S., 614.
3. United States v. Sandoval, 231 U.S., 39.

WOMEN'S CAMPAIGN FOR EQUALITY:
A NATIONAL AND STATE PERSPECTIVE
NECAH STEWART FURMAN

T HE STRUGGLE for equality by women of all cultures has been a
lengthy and continuing process, during which women have traditionally turned to the legal system of the United States in their attempts to gain equity. It is somewhat paradoxical, therefore, to
discover that historically the superimposition of the American
legal system, legislation, and the Anglo culture has not always
been a step forward for all ethnic groups. This is particularly true
in the borderland states of New Mexico, Arizona, California, and
Texas where Indian and Spanish social and legal systems preceded
that of the United States. In these multicultural areas, the superimposition of Anglo culture, in some respects, resulted in a
retrogression in the quest for women's equality.
New Mexico, with its large Indian and Mexican populations, is
a case in point. In this state, the Navajos and some Pueblo groups
traditionally functioned as matrilineal societies with equality of
the sexes long before the coming of the white man. The cultural
mores of Indian society allowed Navajo women, for example, to
participate actively in tribal courts, take the initiative in divorce,
transfer. property from mother to daughter, and permitted the
worship of both male and female deities. The Navajo woman's
property and possessions, such as jewelry and livestock, could not
be taken from her even through divorce. The American patriarchal system, based upon European antecedents, was destined to
come into conflict with these tribal customs, resulting in loss of
stature and prestige for the Indian woman. Her legal position, as
well as that of her husband, suffered further when the United
States government defined tribal members as "wards" of the
government. l
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After the Spanish conquest in the sixteenth century, the Hispanic legal system predicated upon the Roman code recognized
the community property rights of women. According to Spanish
law, one-half of all property belonged to the wife and one-half to
the husband, however, a Hispanic woman could not will community property, nor was she truly an equal partner in business
ventures. Although the Spanish woman enjoyed certain legal
rights under Spanish law, and although she played a dominant
role within the family unit, Catholicism had conditioned her to accept a role subservient to her husband.
Black women in New Mexico were in a similar subservient situation-a condition previously experienced through long years in
slavery. Although historical and statistical data on Black women
in New Mexico is practically non-existent-perhaps because this
group constitutes the smallest minority within the state-it is obvious that in this territory as in others, Black women discovered
that citizenship provisions of the constitution extended only to
their spouses.
The Anglo frontier woman in New Mexico was, of course, also
subject to Anglo law as based upon English precepts. The Blackstonian conception of woman's status asserted that after marriage,
man and wife were one, which in effect robbed the woman of personal and legal identity. In most cases inheritance passed from
father to eldest son. Single women were considered as perpetual
minors, or if married, they were considered as part of their husband's chattel. 2 This status did give the poor creature certain interesting immunities; for example, the husband was held solely
responsible for offenses and crimes she might commit in his presence or with his consent. On the other hand, the husband was
allowed to beat his wife "with a reasonable instrument" to prevent such an unfortunate occurrence. Wifebeating, in fact, was
legal in every state as late as 1850. This instrument was further
defined as "a stick no thicker than my thumb."3
If the frontier woman was indicted for a crime, she was subject
to an all male court and an all male jury, which utilized laws
created and implemented by men; therefore, despite the fact that
New Mexico remained a community property state, very few
women availed themselves of their rights to sue to control that
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private property. Furthermore, the pioneer woman of New Mexico as on other frontiers was the victim of a double standard, the
remnants of which still exist today. While women of all cultural
groups were expected to withstand the rigors of frontier life and
perform the necessary long and arduous chores associated with
homemaking in a primitive environment, she was treated as a
dependent fragile being under the law. Her legal status was
weakened by statutes, rules, and regulations that defined these
hardy women as "incapable of facing harsh realities." Those individuals who did not fit the male mental and legalistic image
were considered anomalies. Those few exceptions, the "female entrepreneurs" who sought independence, identity, and legal freedom were thus hampered by the legal illusions established by
Anglo law. From the male Anglo-Saxon viewpoint, the law protected virginal daughters and wives; while, in reality, only the
wives and daughters of the wealthy benefited from such an arrangement. The average wife, mother, or businesswoman was
deprived of equal rights under the law. 4
In the broader sphere, the origins of the movement to rectify
such inequities began officially in Seneca Falls, New York, where
in July 1848 under the leadership of Elizabeth Cady Stanton and
Lucretia Mott, the famous "Declaration of Sentiments" was
adopted proposing that "woman is man's equal." By this midnineteenth century period, women had placed their main emphasis on the winning of legal and political rights, although there
were those even then who believed that economic advancement
was the basis for feminine independence. Suffrage, however, was
felt to be "the key to unlock every door and make women free."5
Geographically, few pioneer suffragists were to be found in the
South, which is perhaps both ironic, considering that the genesis
of the movement was connected to abolitionism, and logical, considering that interference with the position of women in the South,
as with the position of the Negro slave, constituted an attack on
the traditional Southern way. Most pioneer feminists concentrated
their efforts initially in the northeastern states, but some scattered
West. Here they met with greater success.
There were various reasons for this success, some of which were
indigenous to the strength and character of the women who made
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the arduous trek westward and c~ntrary to the stereotypic image
of woman as "reluctant pioneer," the devastated drudge who
eventually retreated to her home in the East. 6 Although historians
and fiction writers have tended to perpetuate "the oppressed helpmate image," there were many women who stayed and sturdily
survived, rearing children, tending fields, teaching the one-room
schools, emptying slops, and even entertaining the cowboys at the
end of the dusty trail. The worth of all these women was well appreciated, to the extent that early male inhabitants sought to lure
them westward in larger numbers.
As enticement, the male leadership of western states and territories offered constitutions providing certain rights for women.
The constitution for the state of Texas, Article VII, Section 19, for
example, adopted in 1845, and Article X, Section 14 of the constitution of the state of California, adopted in 1849, held almost
identical clauses providing for protection of women's property
rights. 7 Other western states soon followed suit. By 1858, 1859,
and 1861, respectively, Minnesota, Oregon, and Kansas all had
adopted constitutions with liberal provisions for the rights of
women. The Kansas constitution of 1861, granting women the
right to vote in all school elections, initiated the western suffrage
campaign in earnest. Many women, in fact, were elected school
officials; yet, the Kansas suffrage referendum in 1867 failed. 8
Nevertheless, this campaign was aided by Wyoming democrats
who had been influenced by the referendum and believed that they
could enhance their party strength by supporting a move permitting women of their territory to vote. Politics, therefore, played an
important part in these early attempts to gain equality for women
in the West. Politics, however, did not constitute the sole motivating factor. In this state there were numerous transient votersrailroad workers, miners, and army personnel-whose vote had
wielded some influence in the territorial election of August 1869,
yet Wyoming was not to be their permanent residence. Natives of
the territory felt that women voters would strengthen the power of
the "home element" at the polls.
Finally, in Wyoming, as in other western states, political leaders
held what might be termed "a real estate man's attitude." The
state needed settlers. Furthermore, since Eastern women had
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recently lost contests for the franchise, politicians reasoned that
the suffrage experiment in Wyoming would create publicity, resulting in land sales. 9 Thus political and economic motivations
gave impetus to the women's campaign for equality in the West.
By the 1870s, the efforts of women suffragists such as Elizabeth
Cady Stanton, Susan B. Anthony, and Abigail Scott Duniway,
who began to focus their efforts in. the western and borderland
states of Oregon, Washington, Utah, Colorado, and California,
also proved to publicize the cause. Interestingly enough, in addition to proclaiming that women were "citizens" and therefore
entitled to the vote, these individuals also resorted to so-called "expediency arguments," stating pragmatically that women's suffrage would have "the most gratifying results-the immigration of
a large number of good women to the territory."lo
On December 10, 1869, champions for women's rights reached
a milestone in their quest when the Wyoming Territorial legislature granted women the franchise. In addition, favorable property
laws and equal compensation provisions were included. Then on
July 10, 1890, Wyoming became the forty-fourth state in the
union and the first state as well as the first territory to adopt equal
suffrage and political rights for women. By 1898, Colorado, Utah,
and Idaho also had woman suffrage. I I
At the national level it was not until 1912 that the movement
was given real support when the Progressive Party, organized at
Chicago to support Theodore Roosevelt for the presidency, incorporated as one of the planks in the new party's platform the
principle of woman suffrage. The Bull Moose Party failed in the
autumn election, but three more western states, Arizona, Kansas,
and Oregon, adopted woman suffrage. Despite the support by individual states, and although the fourteenth and fifteenth amendments to the constitution had been passed much earlier in 1868
and 1870, granting citizenship and the franchise to Blacks,
women were to wait until 1920 for the passage of the nineteenth
amendment granting them the right to vote.
.
In 1921, the legislature of the state of New Mexico passed a
resolution amending the New Mexico constitution to conform to
the federal amendment. This resolution, granting women the franchise and the right to hold office, was narrowly approved on
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September 20, 1921. 12 In the period following, women took a
more active interest in affairs of state, and in 1925 the voters of
New Mexico elected the state's first female senator, Louise Coe. At
the age of twenty-eight, this attractive woman became the
youngest person to hold the office. She served four consecutive
terms beginning in 1925 and dedicated herself to the improvement
of New Mexico's public education system. Chairman of the Senate
Education Committee for a decade, she promoted passage of bills
to upgrade education, including the use of state sales and
severance taxes for school revenues. She also initiated bills providing for the consolidation concept for New Mexico schools, free
textbooks, and a teacher retirement fund, among other issues.
Louise Coe also sponsored a bill which attempted "to give a wife
the right to control her separate property without consent of her
husband." After serving as President pro-tempore of the Senate,
from 1935 to 1937, she retired in 1941,13
Another outstanding woman to serve in New Mexico state
government from 1936 to 1942 was Concha Ortiz y Pino de
Kleven. Descendant of a well-known Hispanic family in New Mexico, she maintained a family tradition by becoming a member of
the House of Representatives where she was "the only woman in
the United States to be majority whip in a state legislature." In addition to civic and cultural activities, interest in rehabilitation of
the handicapped, and other conc~rns, she sponsored legislation for
and the right of women to serve on juries. 14
bilingual education
\
Despite the efforts of individuals such as Louise Coe and Concha
de Kleven, attempts to correct legal inequities for women were
largely unsuccessful during the 1930s and 1940s.
This was not because women in government and in the women's
rights movement had failed to take action and pursue their objective of total equality. These leaders had realized in 1920 that the
passage of the nineteenth amendment was merely the first step on
the long road toward equality under the law. Consequently, the
National Women's Party under the leadership of Alice Paul, the
League of Women Voters, and other civil rights organizations soon
thereafter introduced a bill before the United States Congress for
the prevention of discrimination against any individual on the
basis of sex. Fifty years later Congress agreed to present this issue
to the states as the Equal Rights Amendment. ls Meanwhile,

FURMAN: WOMEN'S EQUALITY

371

women had joined the work force in increasing numbers, becoming more and more aware of the various forms of discrimination
directed against them-discrimination in pay, promotions, professional training, childhood conditioning, in the job selection process, and within the legal, economic and financial power structure
of society.
The turning point toward positive action for women came in
1963 when John F. Kennedy appointed a Committee on the Status
of Women at the national level, thereby providing the impetus for
the establishment of commissions at the state and local level. By
February 1968, Governor David Cargo of the state of New Mexico
had created his own Committee on the Stat~s of Women by executive proclamation. In directing the activities of this group, he
stressed the need for constructive action to improve employment
policies and practices, labor laws, educational opportunities, and
expanded programs to help Women as wives,I6
By 1971, a group of women studying with Leo Kanowitz at the
University of New Mexico Law School formed the nucleus of the
New Mexico Equal Rights Legislation Committee. Law school faculty and students became actively involved with studies of New
Mexico statutes and their implications for women, Meanwhile, the
United States Congress was engaged in committee debates over the
Federal Equal Rights Amendment. Therefore, the time seemed opportune for consideration of a state amendment.
The New Mexico Equal Rights Legislation Committee, formally
chartered in December 1971, spearheaded the move to place the
equal rights concept on the November 1972 ballot as a constitutional amendment. Tom Ahern, who was president-elect of the
state bar association at the time, organized eight committees to
analyze and propose necessary statute revisions under this amendment. Then began the process of writing a comprehensive revision
of New Mexico laws which would be needed if voters approved a
state Equal Rights Amendment. Another important step was the
educating of the public through study sessions, the press, the
American Association of University Women, the League of
Women Voters, and others.
The persistence and hard work paid off. In November 1972,
citizens of New Mexico approved the state ERA by a 71 % majority. This was a significant victory, but the New Mexico Rights
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Legislation Committee and its moderator, Virginia Ahern, realized that there was still much to be accomplished. As she explained, "Other states had approved equal rights, but none of
their statutes had been revised to conform to this ideal. Essentially
this negates a state ERA as each act of discrimination must be
proved in the courtS."17 Members of the New Mexico Equal
Rights Legislative Committee monitored all meetings and lobbied
congressional members. Finally, during the 1973 session, the New
Mexico Senate and House also voted infavor of the federal amendment; and in July of the following year, Governor Bruce King
established a governor's Commission on the Status of Women.
The campaign for the Federal Equal Rights Amendment in New
Mexico has not been without controversy. A strong anti-ERA
coalition was organized in 1975; however, due to the efforts of the
New Mexico Commission on the Status of Women and others, the
anti-ERA forces were defeated after hours of debate and after hundreds of women invaded the legislative chambers to present their
case.
More recently, the federal ERA has lost favor in the New Mexico
legislature. At the same time, interest and support for the state
ERA has increased, possibly because supporters see this as the only
solution. The United States Supreme Court refuses to render a
decision on the Equal Rights Amendment, but those people who
have studied the problem feel that this may be the last resort as
each protest of discrimination is resolved case by case. 18 At present, three states are needed to ratify the amendment before the
March 1979 deadline to obtain passage; however, efforts are
under way for an extension. Needless to say, the passage of the
federal ERA is not the answer to women's quest for equality
within the state of New Mexico or within the United States as a
whole. What is needed is a remolding of the mind-set of many
Americans toward women's place in society.
Basic to the conquest of that obstacle is the educational system
which conditions boys and girls to learn "appropriate" employment behavior through children's textbooks, which contain twoand-a-half times more boy-centered stories than girl-centered
stories, and far more numerous male heroes than female. Textbook
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studies showing the extent of this problem reveal that men are portrayed in 147 different types of employment, while women were
pictured in only 26. In those 26, they were portrayed as a mother,
a queen, a fat lady in a circus, and a witch!U Findings such as
these illustrate the tremendous need for the revamping of traditional texts and outdated educational concepts, not only within
the borderlands state of New Mexico but throughout the nation.
Only when the mental image of the American woman is changed
in the minds of the majority of Americans can women succeed in
their quest for equality.
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Book Reviews
SAINT VIBIANA'S CATHEDRAL: A CENTENNIAL HISTORY. By Msgr. Francis J. Weber.
Los Angeles: Westland Printing Co., 1976. Pp. 73. $5.00.
AMERICA'S CATHOLIC HERITAGE: SOME BICENTENNIAL REFLECTIONS. 1776-1976.
By Msgr. Francis J. Weber. Hong Kong: Libra Press Limited, 1975. Pp. vii,
146. $4.50.
THE JEWEL OF THE MISSIONS: A DOCUMENTARY HISTORY OF SAN JUAN
CAPISTRANO. Compiled and edited by Msgr. Francis J. Weber. Hong Kong:
Libra Press Limited, 1976. Pp. x, 223. No price listed.
SOME CALIFORNIA CATHOLIC REMINISCENCES FOR THE UNITED STATES BICENTENNIAL. Edited by Msgr. Francis J. Weber. Los Angeles: California Catholic Conference, 1976. Pp. ix, 165. $5.00.
THESE FOUR SMALL BOOKS of unequal length and merit have the unifying factor of
having been written or edited or compiled by the prolific Archivist of the Archdiocese of Los Angeles, Monsignor Francis J. Weber. Two employ the bicentennial theme.
The first book, which sketches the history of the Los Angeles Cathedral of Saint
Vibiana, is notable more for the thirty-five well-presented illustrations than for
the text. The historic church, founded in 1876 and patterned after Barcelona's
San Miguel del Mar, was the dream of early Bishop Thaddeus Amat who as a
youth had worshipped at that Catalonian chapel. Earlier in Rome, the then
recently unearthed remains of Saint Vibiana were entrusted to the bishop for
transport to California where the church eventually to be built in her honor
would become the final resting place for this early virgin-martyr of Rome. The
book is complete with the vicissitudes of the church as a center of religious life in
Los Angeles, though never did the institution have the full support which it
deserved.
Bicentennialism brought forth the second book, that on America's Catholic
heritage. It contains fifty brief, California-oriented vignettes written by Weber
plus three other longer sections. These seem to be rather "random glances at
American ecclesial history," without focus, strongly biased and written for a
strictly Catholic audience. Who else could concur that "the Shroud of Turin continues to be the single most fascinating artifact in the Christian world" or that
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handing over to Episcopalians of the ruins of the Church of Saint Augustine in
Florida was "one final degredation"? The final sections of the book deal equally
unobjectively with "Catholicism in Colonial America," "The Catholic Church
in the U.S.A. since 1866" and "Catholic Presence in the American Lifestyle."
The doc'umentary history of Mission San Juan Capistrano, a more substantial
book and of greater length, provides a change of pace. The mission is among the
most interesting, but Weber overbills it when he claims that it "has long enjoyed
the distinction of being the most entrancing ruin on the American continent."
However, the sixty-one separate subsections of this book contribute substantially
to an understanding of one of the key missions in the California Franciscan
chain. Skillfully, Weber has brought to bear on his topic the combined opinions
of a veritable parade of visitors who dealt with the mission over a span of two
hundred years. Heard from in these pages are the ancient founding Fathers,
foreign and local visitors, authors, journalists and observers. The contemporary
flavor of these selections make them exciting as firsthand accounts tend to be. In
the words of George Vancouver, Juan Bandini, Helen Hunt Jackson, Charles F.
Lummis, or even of twentieth century writers, there is much said about the
venerable mission. The result is satisfying. Surprisingly, the great legend of the
swallows, their punctuality and their association with the mission first appears in
the book in a section from 1939 by Ed Ainsworth, almost at the end. Many other
details of the San Juan Capistrano story are found in this compilation.
Most important of the four books is the series of scholarly essays concerning
California Catholic Reminiscences. Though there is no effort at editing, scholars
of repute need little of this sort of help. Mathes, Engstrand, Geiger, Guest, Nunis,
McGloin are all scholars of national reputation, while other contributors have
high standing in regional historical circles. If the American Revolutionary
Bicentennial year brought forth considerable foam and froth, academically it
provided the pretext to create lasting contributions such as this book. Special
recognition is due several authors for interesting sketches. James Robert Moriarty
on Luis Jayme, the protomartyr of Franciscan California; Sister Magdalen
Coughlin on the paradoxical role of the Franciscans in revolutionary California
in a thoughtful article entitled "Missionary and Smuggler: Agents of Disobedience or Civilization?" and Ray Brandes's treatment of historical and archaeological discoveries at Mission San Diego, all are commendable. This is a
book well. worth its price.
University of New Mexico

DONALD C. CUTTER

DODGE CITY: THE MOST WESTERN TOWN OF ALL. By Odie B. Faulk. New York:
Oxford University Press, 1977. Pp. xi, 227. Illus., index, notes, bibliog. $9.95.
THE SCENARIO IS FAMILIAR. A lawman, dressed neatly and wearing a white Stetson, his sixcshooter strapped tightly to his thigh, walks slowly down the center of
deserted Main Street for the inevitable showdown with a desperado. Guns are
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drawn-invariably the bad man slapping leather first-and the silence is shattered by thunderous and virtually simultaneous reports. No one familiar with
Hollywood westerns need await the clearing of gunsmoke to know that truth and
justice have won. The setting, often as not, is Dodge City, aptly described by Professor Odie B. Faulk as "the most Western town of all." Indeed, had Dodge City
never existed, screen writers would have been forced to invent it.
Founded in 1872 as "Buffalo City," Dodge catered to a hell-raising crowd of
buffalo hunters, soldiers, railroad construction crews, and cowboys. Its
emporia-from the Lady Gay to the Long Branch saloons-provided a vast array
of questionable if not outright illegal pleasures to those who would spend their
money-liquor (Kansas was legally dry after 1880), gambling, and prostitution.
Its free-wheeling spirit was characterized perhaps best by Mayor Alonzo B.
Webster, who in 1884 promoted a bull fight in Dodge. When informed by the
U.S. attorney that such a spectacle was illegal in the United States, Webster
wired the official, "Hell, Dodge City ain't in the United States" (p. 138). Its
reputation was hardly enhanced by the likes of Wyatt Earp, Bat Masterson, and
Dave Mather who, from time to time, followed a curiously selective approach to
law enforcement.
And yet Dodge City simultaneously erected churches, held revivals, and offered a startling contrast to the community's popular image as the Gomorrah of
the Plains. A school system was created, medical care provided, newspapers
founded, social and fraternal orders organized, and cotillions held. And farmers,
although initially ignored by Dodge City businessmen, eventually settled in sufficient numbers to provide a countervailing influence to drovers and to those who
catered to the cowboys' baser needs. But ultimately it was the Kansas quarantine
law of 1885, which forbade the importation of diseased Texas livestock, that
closed the cattle trail and forced Dodge City to join the rest of Kansas and the
United States.
Professor Faulk, in Dodge City: The Most Western Town of All, has effectively
separated Dodge from the modern re-creation associated with popular literature,
motion pictures, television and even tourist-oriented Dodge City itself. Reminiscent of Faulk's treatment of Tombstone, Dodge City is serious history-serious
history written entertainingly. Because it will have a far broader appeal than the
typical scholarly work, it should go far toward acquainting the interested
layman with the real American West-where the acrid odor of gunsmoke did not
offend the nostrils from dawn till dusk.

Wichita State University

JIMMY M. SKAGGS

AMERICAN INDIAN STORIES. Zitkala-Si (Gertrude Bonnin). Glorieta: Rio Grande
Press, 1976 (1921). Pp. 182. IlIus.
THIS WORK'S TITLE misrepresents its limited scope. One should not infer that the
stories inClude sketches of several different native groups, for all stories are about
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the Sioux people. Originally published in 1921 by Gertrude Bonnin, a Yankton
Sioux, American Indian Stories is a collection of her previously published short
stories which appear to be autobiographical and depict personal memories of
reservation life and the Indian boarding school in the late nineteenth century.
Other excerpts illustrate certain aspects of the life of a daughter of a Sioux warrior, the continual occurrence of land fraud, and the non-Indian's lack of
understanding of Sioux culture. Most vivid are the author's descriptions of a
young Indian girl's first experiences at an off-reservation boarding school. In addition, the writer realistically portrayed the Sioux as soft hearted, having lost
their will after locating on the reservation.
The episode entitled, "The Blue-Star Women," is Bonnin's most biting
criticism of non-Indian attitudes toward the Sioux. She develops the irony of
Indian-white relations through the Statute of Liberty, facing eastward for
Europe's downtrodden, while the American Indian "was the voiceless man of
America" (p. 178).
In her own manner, Bonnin's life has several unusuaHurns. No explanation is
offered for the writer having remained in the East after going to school, although
she continued to write about the Sioux. The publisher's introduction fails to
develop her life and construct the applicable need for the reprint in context of today's awakening interest in the history, art, and literature of the Native
American. Only one reproduction of the author in native dress does not justify
the work's claim to be illustrated. Physically, the narrative is attractive as the
publisher continues to demonstrate printing quality.

Yankton State College

RICHMOND CLOW

THE END OF INDIAN KANSAS: A STUDY OF CULTURAL REVOLUTION. 1854-1871. By
H. Craig Miner and William E. Unrau. Lawrence: The Regents Press of Kansas, 1978. Pp. xiii, 179. Illus., notes, bibliog., index. $12.50.
ON MAY 10, 1854, Kansas achieved territorial status. Virtually all of its land
area, however, was guaranteed by treaty to several Indian tribes. Indeed, occupying Kansas Territory were more than 10,000 Kickapoos, Delawares, Sacs and
Foxes, Shawnees, Potawatomis, Kansas, Ottawas, Wyandots, Miamis, Osages,
and a number of smaller tribes. Within twenty years, most of these tribes were
removed from Kansas, and by 1875 fewer than one thousand Indians remained
in the state.
H. Craig Miner and William E. Unrau, both members of the History Department of Wichita State University, examine this largely neglected subject of the
forced removal of thousands of Indians from eastern Kansas between 1854 and
1871. Their findings reveal the exploitive methods used by land speculators,
railroad men, timber operations, and others to obtain Indian Kansas.
Many whites justified the seizure of Indian land by arguing that Indians did
not use the land as God had intended. Oftentimes factionalism and poor tribal
leadership as well as incongruities in federal Indian policies and land laws
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assisted the insatiable appetites of the land-hungry whites. Using legal loopholes,
settlers and railroad companies frequently engaged in court battles with each
other regarding which group was "legally" entitled to the Indians' land.
The authors have written an important study. The book is based largely on
primary materials, and it contains several relevant illustrations. A better map
locating the various Indian reservations in Kansas would have enhanced the
work. There are also several sentences which could have been written or constructed in a clearer manner. Moreover, the authors could have presented more
information on the actual hardships the Indians endured during the actual
removals. Perhaps space dictated their rather selective examples. Aside from
these minor shortcomings, both the general and more serious reader should find
this book highly informative and interesting.

Sam Houston State University

RAYMOND WILSON

FLOWERS OF THE WIND: PAPERS ON RITUAL. MYTH AND SYMBOLISM IN CALIFORNIA
AND THE SOUTHWEST. By Thomas C. Blackburn. Socorro, N.M.: Ballena Press,
1977. Pp. 194. I1Ius., notes. Paper. Ballena Press Antrhopological Papers No.

8.
THIS IS BALLENA PRESS'S eighth publication in its anthropological series and the
first in which contents are not exclusively limited to California. An expansion of
the geographical and cultural scope of the series is welcomed and probably
results from the relocation of the press from Ramona, California to Socorro, New
Mexico. A California emphasis, however, will probably remain for some time in
that the editors, Lowell Bean and Thomas Blackburn, are anthropologists with
strong California interests. Indeed, this bent is reflected in the current issue, for
only two of the seven papers deal with Indian peoples outside California. This is
not a criticism of the issue, but certainly its contents will be of more interest to
California Indian scholars than to those concerned with the Southwest.
The papers originated, at a symposium on "Mythology, Ritual, and World
View in Native California and the Greater Southwest," held at the annual
meeting of the Southwestern Anthropological Association in San Francisco in
April, 1976. And given its origins, it is not surprising that the publication lacks
conceptual unity, even though all the papers have something to do with the
world views of Indian peoples. The titles reflect this common, if very broad,
theme: "The Role of Secrecy in a Pueblo Society," "Breath in Shamanic Curing," "Heart and Feces: Symbols of Mortality in the Dying God Myth," "The
Supernatural World of the Kawaiisu," "Behavioral Patterns in Chemehuevi
Myths," "Native California Concepts of the Afterlife," and "Wealth, Work, and
World View in Native Northwest California: Sacred Significance and
Psychoanalytic Symbolism."
These are certainly not bedtime reading, but the papers are generally of high
quality and range from the cautiously interpretative to the highly analytical.
Elizabeth Brandt's paper on secrecy at Taos is the least theoretical and perhaps
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the best argued. The political factionalism of present-day Taos is viewed as a
result of a religious secrecy that has deep roots in pueblo culture. Of an entirely
different nature and perhaps the most profound of the papers is the one on
wealth, work and world view in northwest California by John and Donna
Bushnell. Their use of psychoanalytic concepts in understanding the quest for
wealth and status among the Hupa, Yurok and Karok is certainly controversial
but very stimulating nonetheless. Most of the other papers fall somewhere between these two in regards to their degree of theoretical and inferential audacity.
"Flowers of the Wind" may not have a wide audience but for those interested in
Indian ritual and symbolism it should be given close scrutiny.
University of Colorado

GEORGE HARWOOD PHILLIPS
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